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Circuit Court of the United States for the Northern District of

California.

Samuel R. Smith, Edward Meyers, and
^

Anthony Schnier, partners under firm
|

name of Smith, Meyers, and Schnier, [>In Equity.

V.

^
j

Vulcan Iron Works, a Corporation. J

Bill of Complaint.

To the Honorable the Judges of the Circuit Court of the

United States for the Northern District of California.

Samuel R. Smith, Edward Meyers, and Anthony

Schnier, citizens of the United States and the State of

Ohio, residents of Cincinnati, Ohio, and partners doing

business at Cincinnati, Ohio, under the firm name of

Smith, Meyers, and Schnier, bring this their bill of com-

plaint against the "Vulcan Iron Works," a corporation

having its office, works, and principal place of business at

San Francisco, in the Northern District of California,

and being a citizen of said district, and thereupon your

orator complains and says:—
That before the 24th day of September, 1889, Sam-

uel R. Smith was the original, first, and sole inventor

of certain new and useful improvements in Band Saw

Mills, fully described in the Letters Patent hereinafter

mentioned, and which had not been known or used be-

fore his said invention, and which, at the time of his

application for a patent, as hereinafter mentioned, had



fi Smith et al. v. Vulcan Iron Works.

not been for more than two years in public use, or on

sale with his consent or allowance.

And your orators, on information and belief, further

show unto your Honors, that said Samuel R. Smith,

being so as aforesaid the first inventor and discoverer of

said improvements, and being also a citizen of the United

States, did, on the sixteenth day of December, 1890,

upon due application therefor, obtain Letters Patent of

the United States for said invention, in due form of law,

under the seal of the Patent Office of the United States,

signed by the Secretary of the Interior, and countersigned

by the Commissioner of Patents of the United States,

bearing date the day and year last aforesaid, and num-

bered No. 442,645, whereby there was granted and se-

cured to said Samuel R. Smith, his heirs, administrators,

assigns, or intended so to be, for the term of seventeen

years from and after the date of said Letters Patent, the

full and exclusive right and liberty of making, construct-

ing, using, and vending to others to be used, the said in-

vention and improvements, as set forth in said Letters

Patents, which are now remaining on record in the

Patent Office of the United States; and by virtue

whereof said Samuel R. Smith became the sole owner of

all the rights and privileges granted and secured, or in-

tended to be granted and secured, in and by said Letters

Patent, as by said Letters Patent, or a duly certified

copy thereof here in Court to be produced, will fully and

at large appear.

And your orators further show unto your Honors,

that on or about the 27th day of January, A. D. 1891,

by virtue of a written assignment duly recorded in the
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Patent Office, your orators became and now are the sole

and exclusive owners of said Letters Patent, as by said

written assignment, or a duly authenticated copy thereof

here in court to be produced, will more fully and at large

appear, and also of the sole right to sue for and recover

damages for the infringements of said Letters Patent

which had occurred prior thereto.

And your orators further show unto your Honors, that

by virtue of the premises, they, Smith, Meyers, and

Schnier became and now are the sole and exclusive own-

ers of said original Letters Patent, and the inventions

and improvements described therein, and of all the rights

and privileges granted and secured, or intended to be

granted and secured, thereby. And that since they be-

came the owners thereof as aforesaid, they have invested

and expended large sums of money, and have been to

great trouble in and about said invention, and for the

purpose of carrying on the business of manufacturing and

selling Band Saw Mills, made in accordance with said

Letters Patent, and making the same profitable to them-

selves and useful to the public; and that said invention

has been and is of great benefit and advantage; and that

large numbers of Band Saw Mills were made according

to said invention, and sold by your orators, Smith, Meyers,

and Schnier, to the great advantage of the public; and

that the public have generally acknowledged and ac-

quiesced in the aforesaid rights of your orators, and your

orators believe that they will realize and receive large

gains and profits therefrom, if infringements by said de-

fendant and its confederates shall be prevented.
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Yet the said defendant, well knowing the premises and

the rights secured to your orators aforesaid, but contriv-

ing to injure your orators, and to deprive them of the

benefits and advantages which might and otherwise

would accrue unto them from said invention in Band

Saw Mills after the issuing of the said Letters Patent as

aforesaid, and before the commencement of this suit, did,

as your orators are informed and believe, without the li-

cense or allowance and against the will of your orators,

and in violation of their rights, and in infringement of

the aforesaid Letters Patent No. 442,645, unlawfully and

wrongfully, and in defiance of the rights of your orators,

make" construct, use, and vend to others to be used, the

said invention, and did make, construct, use, and vend to

others to be used, Band Saw Mills made according to and

employing and containing said invention, and that it stdl

continues so to do ; and that it is threatening to make

the aforesaid Band Saw Mills in large quantities, and to

supply the market therewith, and to sell the same.

All in defiance of the rights acquired by and secured

to your orators as aforesaid, and to their great and irrepa-

rable loss and injury, and by which they have been and

still are being deprived of great gains and profits which

they might and otherwise would have obtained, but which

have been received and enjoyed, and are being received

and enjoyed, by the said defendant, by and through its

aforesaid unlawful acts and doings.

And your orators further show unto your Honors, on

information and belief, that said defendant has sold large

quantities of said Band Saw Mills, and has a large quan-

tity on hand which it is offering for sale, and has made
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and realized large profits and advantages therefrom ; but

to what extent, and how much exactly, your orators do

not know, and pray a discovery thereof. And your ora-

tors say that the use of the said invention by said de-

fendant, and its preparation for and avowed determination

to continue the same, and its other aforesaid unlawful

acts, in disregard and defiance of the rights of your ora-

tors, have the efFeet to and do encourage and induce

others to venture to infringe said patent, in disregard of

your orators' rights.

And your orators further show unto your Honors, that

they have caused notice to be given to said defendant of

said infringements, and of the rights of your orators in

the premises, and requested it to desist and refrain there-

from ; but it has disregarded said notice, and refused to

desist from said infringements, and still continues to make

and sell said Band Saw Mills.

And forasmuch as your orators can have no adequate

relief except in this Court, to the end, therefore, that the

said defendant may, if it can, show why your orators

should not have the relief hereby prayed, and may by its

officers (but not upon oath, an answer under oath being

waived) according to their best and utmost knowledge,

remembrance, information, and belief, full, true, direct,

and perfect answers make to the premises, and to all the

several matters hereinbefore stated and charged, as fully

and particularly as if severally and separately interro-

gated as to each and every of said matters, and may be

compelled .to account for and pay to your orator the

profits by it acquired, and the damages suffered by your

orator from the aforesaid unlawful acts.



10 Smith et al. v. Vulcan Iron Works.

And your orators pray that said defendant, Vulcan Iron

Works, its officers, servants, agents, attorneys, and work-

men, and each and every of them, may be restrained and

enjoined provisionally and perpetually by the order and

injunction of this Honorable Court, from directly or in-

directly making, constructing, using, vending, delivering,

working, or putting into practice, operation, or use, or in

any wise counterfeiting or imitating the said invention,

or any part thereof, or any Band Saw Mill made in ac-

cordance therewith, or like or similar to those which it

has heretofore made; and that the said defendant maybe

decreed to pay the costs of this suit; and that your ora-

tors may have such further relief, or such other relief, as

to this Honorable Court shall seem meet, and as shall be

agreeable to equity.

May it please your Honors to grant unto your orators

the writ of injunction, as well provisional as perpetual,

issuing out of and under the seal of this Honorable Court

commanding, enjoining, and restraining the said defend-

ant, the Vulcan Iron Works, and its officers, servants,

agents, attorneys, and workmen, and each and every of

them, as is hereinbefore in that behalf prayed.

May it please your Honors to grant unto your orators

the writ ofsubpoena issuing out of and under the seal of this

Honorable Court directed to the said defendant, Vulcan

I,,,,, Works, commanding it by a certain day, and under

a certain penalty, to be and appear in this Honorable

Court, then and there to answer the premises, and to

stand fco and abide such older and decree as maybe made

against it.
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1

And your orators will ever pray, etc.

SAMUEL R. SMITH.

LANGHORNE & MILLER,
GEO. J. MURRAY,

Compts. Solrs.

J. H. MILLER,
"

Of Counsel.

United States of America, )

\ ss.

Northern District of California. )

On this 4th day of February, 1891, before me person

ally appeared Samuel R. Smith, one of the above-named

complainants, who, being by me duly sworn, deposes and

says that he has read the foregoing bill of complaint sub-

scribed by him, and knows the contents thereof, and that

the same is true of his own knowledge, except as to the

matters therein stated on information and belief, and as

to those matters he believes it to be true.

Samuel R. Smith.

Sworn to before me this 4th day of February, 1891.

F. D. MONCKTON,

Commissioner U. S. Circuit Court Northern District of

California.

[Endorsed] Filed February 4th, 1891. L. S. B.

Sawyer, Clerk.

United States of America.

Circuit Court of the United States, Ninth Judicial Circuit,

Northern District of California.

In Equity.

Subpoena ad Respondendum.

The President of the United States of America, greeting,

to Vulcan Iron Works (a corporation).
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You are hereby commanded that you be and appear

in said Circuit Court of the United States aforesaid, at

the court-room iti San Francisco, on the second day of

March, A. D. 1891, to answer a Bill of Complaint ex-

hibited against you in said court by Samuel K. Smith,

Edward Meyers, and Anthony Schnier, partners under

firm name of Smith, Meyers, and Schnier, who are citi-

zens of the state of Ohio, and to do and receive what the

said court shall have considered in that behalf. And

this you are not to omit, under the penalty pf five thou-

sand dollars.

Witness, the Honorable Melville W. Fuller, Chief

Justice of the Supreme Court of the United States, this

fourth day of February, in the year of our Lord one

thousand eidit hundred and ninety-one, and of our Inde-

pendence the 115th.

[Seal] L. S. B. SAWYER, Clerk.

By F. D. MONCKTON, Deputy Clerk.

Memorandum Pursuant to Rule 12, Supreme Court, U. S.

You are hereby required to enter your appearance m

the above suit on or before the first day of Monday of

March next, at the clerk's office of said court, pursuant to

said bill ; otherwise the said bill will be taken pro confesso.

L. S. B. Sawyer, Clerk,

By F. D. Monckton, Deputy Clerk.

[Endorsed] United States Marshal's Office,

Northern District of California.
1

I hereby certify that I received the within writ on

the 4th day of February, 1891, and personally served

the same on the 5th day of February, 1891, on Vulcan



Smith et al. v. Vulcan Iron Works. 13

Iron Works (a corporation), by delivering to and leaving

with G. M. Pinkard, Secretary of the Vulcan Iron

Works (a corporation), said defendant named therein, at

the city and county of San Francisco in said district, a

copy thereof.

San Francisco, February 6, 1891.

W. G. Long, U. S. Marshal,

By James R. Deane, Deputy.

Filed February 6, 1891.

L. S. B. Sawyer, Clerk,

By F. D. Monckton, Deputy Clerk.

In the Circuit Court of the United States, of the Ninth Judi-

cial Circuit, in and for the Northern District of Cali-

fornia,

Samuel R. Smith et al., "|

Complainants,

v. J>No. 11223.

Vulcan Iron Works,

Respondents. J )

Rule Taking Bill Pro Confesso.

The above-named respondent, the Vulcan Iron Works,

a corporation, having heretofore, on the 9th day of Feb-

ruary, 1891, duly and regularly entered its appearance in

the above case, by John A. Wright as its solicitor, and

the next rule day thereafter being Monday, March 2,

1891, on which day it was incumbent on said respondent

to file its plea, answer, or demurrer, under the rules of the

court, and no plea, answer, or demurrer having been made

or filed by respondent on said March 2, 1891, or at any

time at all, and no extension of time for so doing having
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been obtained,— now, therefore, on motion of J. H. Miller,

of counsel for complainant, it is ordered that the bill of

complaint of complainants in said case be taken pro con-

fesso, in accordance with the rules in such case made and

provided. LANGHOBNE & MILLER,

GEO. J. MURRAY,
Sol's for Complainants.

Entered March 5th, 1891.

L. S. B. Sawyer, Clerk.

In the Circuit Court of the United States for the Northern

District of California,

Samuel R. Smith et al.,
) k .

Complainants, I

and >No. 11223.

The Vulcan Iron Works,

Respondent.

,

Stipulation Setting Aside Rule Taking Bill Pro Con-

fesso.

It is hereby stipulated and agreed that the order here-

tofore entered in this cause on default of the respondent,

that the bill be taken pro confesso, shall be set aside, pro-

vided and upon condition that the respondent shall file

his answer to the bill herein within five days after the

date of this stipulation.

Dated San Francisco, 5th March, 1891.

LANGHORNE & MILLER,
Solicitors for Complainant.

[Endorsed] Filed March 9, 1891, L. S. B. Sawyer,

Clerk, by F. D. Monckton, Deputy Clerk,

i
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Circuit Court of the United States for the Northern District

of California.

Samuel R Smith, Edward Myers, and^

Anthony Schnier, partners under the
I

firm name of Smith, Myers, and Schnier, [>In Equity.

Vulcan Iron Works, a Corporation.
J ^ J

The Answer of the Vulcan Iron Works, a Corporation,

Defendant in this Cause, to the Bill of Complaint of

Samuel It. Smith, Edward Myers, and Anthony

Schnier, Complainants herein.

This defendant now and at all times hereafter saving

and reserving unto itself all benefit and advantage of ex-

ception which can be had or taken to the many errors,

uncertainties, and other imperfections in the said Com-

plainants' said bill of complaint contained for answer

thereunto, or unto so much and such parts thereof as this

defendant is advised is material or necessary for it to

make answer unto, answering, says:—
It has not ever been informed, save by the said Com-

plainants' said bill of complaint, whether the complainants,

or either of them, are citizens of the United States or of

the State of Ohio, or residents of Cincinnati, Ohio, or

partners doing business under the firm name of Smith,

Myers, and Schnier, or otherwise; and it, this defendant,

has no knowledge or belief upon the said several sub-

jects, or any of them, but craves the complainants to

make such proof thereof as they shall be advised.

This defendant denies that on or before the 24th day

of September, 1889, Samuel R. Smith, in the said bill
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named, was the original or first or sole inventor of the cer-

tain so-called new and useful improvements in band-saw

mills mentioned in the Letters Patent of the United States

numbered 442,645, referred to in the said bill, or that it

is true that the said improvements had not been known

or used before the patented invention thereof by him.

On the contrary, this defendant avers and charges the

fact to be, that substantially the same improvements in

band-saw mills had been patented and described in printed

publications prior to the alleged invention thereof by the

said Samuel R. Smith, that is to say :
—

The said improvements were patented in and by the

following Letters Patent of the United States:—
No. 104,770, dated June 28, 1870; granted to John

Richards and William H. Thorne, of Philadelphia, Penn-

sylvania, for improvement in band-sawing machines;

No. 11 4,7 L0, dated May 9, 1871; granted to John

Richards, of Philadelphia, Pennsylvania, for improvement

in band-sawing machines;

No. 126,602, dated May 7, 1872; granted to Baxter

D. Whitney, of Winchendon, Massachusetts, for improve-

ment in band-saw i ng machines;

No. 126,764, dated May 14, 1872; granted to Baxter

I ). Whitney, of Winchendon, Massachusetts, for improve-

ment in band-sawing machines
;

No. 144,797, dated November 18, 1873; granted to

John A. Roche and Gerrit V. Orton, of Chicago, Illinois,

for improvement in band-sawing machines;

No. 151,106, dated May 19, 1874; granted to William

II. Doane and William P. McKee, of Cincinnati, Ohio.

for improvement in band sawing machines;
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No. 151,217/dated May 26, 1874; granted to Edward

F. Gordon, of Concord, New Hampshire, for improvement

in band-sawing machines

;

No. 165,463, dated July 13, 1875
;
granted to Baxter

D. Whitney, of Winchendon, Massachusetts, for improve-

ment in band-sawing machines

;

No. 170,577, dated November 30, 1875; granted to

William C. Margedant, of Hamilton, Ohio, for an im-

provement in band-sawing machines;

No. 170,814, dated December 7, 1875; granted to Wil-

son W. Carey, of Lowell, Massachusetts, for improvement

in band-sawing machines
;

No. 192,917, dated July 10, 1877; granted to Jacob

R Hoffman, for improvement in band-sawing machines

;

No. 194,225, dated August 14, 1877 ;
granted to Wil-

liam H. Doane, and George W. Bugbee, of Cincinnati,

Ohio, for improvement in band-saw mills
;

No. 246,330, dated August 30, 1881
;
granted to Cor-

nelius Meiners, of New York, for band-saw mill;

No. 294,452, dated March 4, 1884; granted to Wallace

H. Dodge, of Mishawaka, Indiana, for band-saw ma-

chines
;

No. 321,194, dated June 30, 1885; granted to Joseph

Cook, of Indianapolis, Indiana, for band-saw mill;

No. 327,428, dated September 29, 1885; granted to

David K. Allington, of East Saginaw, Michigan, for

band-saw mill;

No. 332,365, dated December 15, 1885; granted to

Samuel Stephens, of Indianapolis, Indiana, for band-saw

mill
;

No. 348,280, dated August 31, 1886; granted to



18 Smith et al. v. Vulcan Iron Works.

George M. Hinkley, of Milwaukee, Wisconsin, for band-

saw mill;

No. 362,410, dated May 3, 1887; granted to Dell D.

Williams, of Muskegon, and James D. Wilson, of Mon-

tague, Michigan, for band-saw mill

;

No. 368,731, dated August 23, 1887; granted to De

Witt Clinton Prescott, of Marinette, Wisconsin, for band-

saw mill

;

No. 369,881, dated September 13, 1887; granted to

De Witt Clinton Prescott, of Marinette, Wisconsin, for

band-saw mill;

No. 381,726, dated April 24, 1888; granted to Fur-

mon S. Smith and Thomas Kelly, of Diamond Lake,

Michigan, for band-saw mill;

No. 384,112, dated June 5, 1888; granted to Henry

R. Barnhurst, of Erie, Pennsylvania, for band-saw mill;

Xo. 388,069, dated August 21, 1888; granted to Wil-

liam P. Parrish, of Minneapolis, Minnesota, for band-

saw mill
;

Xo. 390,227, dated October 2, 1888; granted to

Dempsey B. Hanson, of Austin, Pennsylvania, for band-

saw mill

;

No. 406,322, dated July 2, 1889; granted to William

M. Wilkin, of Erie, Pennsylvania, for band-saw mill ;

No. 416,012, dated November 26, 1889; granted to

De Witt C. Prescott, of Marinette, Wisconsin, for band-

i\v mill;

No. 427,404, dated May 6, 1890; granted to Albert

Cunningham, of Milwaukee Wisconsin, for band-saw

mill ;

No. 432,682, dated July 22, 1890; granted to Th<
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dore S. Wilkin, of Milwaukee, Wisconsin, for band-saw

mill

;

No. 434,731, dated August 19th, 1880; granted to

John C. Slocum, of Milwaukee, Wisconsin, for band-saw

mill

;

No. 437,490, dated September 30th, 1890; granted to

Dempsey B. Hanson, of Milwaukee, Wisconsin, for

band-saw mill

;

And the said improvements were patented in and by

Letters Patent of the United Kingdom of Great Britain

and Ireland issued in the year 1808 to one William

Newberry for a band-sawing machine, and the same was

described in Volume 1, No. 2, of a certain printed publi-

cation entitled "Industry," published and issued monthly

in San Francisco during the year 1888 by the "Indus-

trial Publishing Co.," of No. 40 California Street, San

Francisco, California.

And the said improvements were known and used by

others in this country, and were described in certain

other printed publications in this and certain foreign

countries prior to the alleged invention thereof by the

said Samuel R. Smith, that is to say:—
The Central Pacific Railroad Co. had such knowledge

and made such prior use in the year 1876, at Sacramento,

California.

Certain other persons whose names and residences are

at present unknown to this defendant had such prior

knowledge and made such prior use at certain places in

this country, and certain other printed publications issued

in England, France, Holland, Germany, Sweden, Italy,

and elsewhere in Europe (the names of which publica-
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tions and the exact places at which the same were issued

are not at present accurately ascertained by this defend-

ant), described substantially, as this defendant is informed

and believes, the same improvements before the said al-

leged invention by the said Smith; and this defendant

prays your Honors that so soon as it may reasonably

obtain information sufficient to set forth these matters in

detail, it shall be permitted to do so by means of amended

answer, or otherwise, as your Honors shall deem meet.

And this defendant, on its information and belief, says

that the said pretended new and useful improvements in

band-saw mills were not, nor was either or any of them,

an invention, when produced by the said Samuel K.

Smith.

And this defendant, on its information and belief, says

that the pretended invention of the said Samuel R. Smith

was in public use more than two years before the said

Samuel R. Smith made any application for Letters Pat-

ent thereon.

And this defendant further says that it has not ever

been informed, save by the said complainants' bill of com-

plaint, whether by an instrument of assignment or other-

wise, in any manner whatsoever, the complainants became

or now are the owners of the Letters Patent alleged in

the said bill of complaint to have been issued to the said

Samuel R. Smith, or whether the complainants ever be-

came or now are possessed of any right to sue for or re-

cover any damages for any infringements or alleged

infringements of any Letters Patent whatsoever, and it

therefore craves the complainants to make such proof of

all and singular such matters as they may be advised.
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This defendant, however, on its information and belief,

denies that the complainants have invested or expended,

since they became the owners of any Letters Patent men-

tioned in their bill of complaint, large or any sums of

money for the purpose of manufacturing and selling band-

saw mills made in accordance with any valid or lawful

Letters Patent of the United States granted to Samuel R.

Smith, and denies that the pretended invention of Samuel

R. Smith has been or is of any benefit or advantage; and

denies that large or any numbers of band-saw mills were

made according to said pretended invention and sold by

the complainants to the great or other advantage to the

public; and denies that the public have generally or at

all acknowledged or acquiesced in the pretended rights of

the complainants.

And this defendant denies that it has ever made, con-

structed, used, or vended to others to be used, or caused

to be made, constructed, used, or vended to others to be

used, any band-saw mills made according to or employing

or containing any invention of the said Samuel P. Smith,

or any invention covered by the Letters Patent mentioned

in the complainants' bill of complaint; and denies that it

has infringed, or intended or intends to infringe, on the

said Letters Patent; and likewise denies that it has ever

derived any profit, or that the complainants have ever

sustained any damage, on account of any such acts com-

mitted or caused to be committed by this defendant.

And this defendant denies all and all manner of un-

lawful actings or doings wherewith it is by the said bill

charged, without this, that there is any other matter,

cause, or thing in the said bill contained material or
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necessary for this defendant to make answer unto, and

not herein and hereby well and sufficiently answered, con-

fessed, traversed, and avoided, is true to the knowledge or

belief of this defendant; all which matters and things

this defendant is ready and willing to aver, maintain, and

prove as this Honorable Court shall direct, and prays to

be hence dismissed, with'jts reasonable costs and charges

in this behalf most wrongfully sustained.

JOHN A. WRIGHT,
. . .

Solicitor for the Defendant.

JOHN A. WRIGHT, of Counsel.

United States of America,

Northern District of California.

Before me, the subscriber, duly authorized to adminis-

ter oaths, personally came James H. Graham, and, being

duly sworn, deposes and says that he is, and ever since

November, 1888, has been and is, the Vice-President and

Manager of the Vulcan Iron Works, a corporation, de-

fendant in the above-entitled cause, charged with the per-

sonal management of all its business so far as the same is

in litigation; that the matters to which the foregoing

answer relates are within his personal and peculiar knowl-

edge as such Vice-President and Manager; that so far as

the statements in the said answer contained are said to

be withinJihe knowledge of the defendant, they are true,

and so far as they are stated to be derived from informa-

tion of others, he verily believes them to be true.

James H. Graham.

Subscribed and sworn to before me thisj)thJVIarch,

1891.

(Seal) John Coffee, Notary Public.
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[Endorsed] Personal service of the within Answer by

delivery of a copy thereof is admitted this 9th March,

1891. Langhorne & Miller, Solicitors forCompts. Filed

March 9th, 1891. L. S. B. Sawyer, Clerk.

Replication in Equity.

Circuit Court of the United States for the Northern District

of the State of California.

Samuel R. Smith, Edward Myers, and

Anthony Schnier,

Complainants,
v.

Vulcan Iron Works (a Corporation),

Respondent.

Replication to Answer.

These replicants, saving and reserving unto themselves

all and all manner of advantage of exception to the man-

ifold insufficiencies of the said answer, for replication

thereunto saith that they will aver and prove their said

bill to be true, certain, and sufficient in the law to be

answered unto; and that the said answer of the said de-

fendant is uncertain, untrue, and insufficient to be replied

unto by these replicants without this, that any other

matter or thing whatsoever in the said answer contained,

material or effectual in the law to be replied unto, con-

fessed and avoided, traversed or denied, is true; all which

matters and things these replicants are and will be ready

to aver and prove as this Honorable Court shall direct

;

and humbly pray as in and by their said bill they have

already prayed. LANGHORNE & MILLER,
GEO. J. MURRAY,

Solicitors for the Complainants.
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[Endorsed] Service of the within Explication ad-

mitted this 27th day of April, A. D. 1891. John A.

Wright, Sol. for Respt. Filed April 27, 1891. L. S. B.

Sawyer, Clerk, by F. D. Monckton, Deputy Clerk.

In the Circuit Court of the United States, Ninth Circuit,

Northern District of California.

Samuel R Smith et al., ^

Complainants,
j

Vt V No. 11223.

Vulcan Iron Works,

Respondent.

Enrollment.

The Complainants filed their bill of complaint herein on

the 4th day of February, 1891, which is hereto annexed.

A subpoena to appear and answer in said cause was

thereupon issued, returnable on the second day of March,

A. D. 1891, which is hereto annexed.

The respondent appeared herein on the 9th day of Feb-

ruary, 1891, by John A. Wright, Esq., Solicitor.

On the 5th day of March, 1891, a Rule was entered

herein, taking Complainant's Bill pro confesso, a copy of

which Rule is hereto annexed.

On the 9th day of March, 1891, a stipulation setting

aside default was filed herein, and is hereto annexed.

On said 9th day of March, 1891, an answer was filed

herein, and is hereto annexed.

On the 27th day of April, 1891, a Replication was

filed herein, which is hereto annexed.

Thereafter an Interlocutory Decree was signed, filed,

and entered herein, in the words and Bgures following,

to wit: —
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In the Circuit Court of the United States in and for the

Ninth Circuit, and Northern District of California.

Samuel R Smith, Edward Myers, and

Anthony Schnier, copartners under

the firm name of Smith, Myers, and

Schnier, Complainants, j> No. 11223.

v. -
I

Vulcan Iron Works, a corporation,

Respondent.

Interlocutory Decree.

At a stated term of the Circuit Court of the United

States for the Northern District of California held at the

court-room thereof in the City and County of San Fran-

cisco, State of California, on Monday, the 5th day of De-

cember, A. D. 1892 (the same being a day in the

November term of said Court for 1892,

Present : Hon. Jos. McKenna, Circuit Judge.

This cause having heretofore come on regularly to be

heard upon the Amended Bill of Complainant, the answer

of the Respondent thereto, the Replication of the Com-

plainants, and the proofs, oral, documentary, and written,

taken and filed in said cause, and now of record therein,

and having been argued by counsel for the respective par-

ties, and submitted to the Court for its consideration and

decision, and the court having duly considered the same,

and being now fully advised in the premises,—
It is ordered, adjudged, and decreed, and the Court does

hereby order, adjudge, and decree, as follows, to wit :

—
That the Letters Patent of the United States granted

and issued on the 16th day of December, A. D. 1890, to

Samuel R. Smith of Cincinnati, Ohio, one of the Com-
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plainants herein, numbered 442,645, and entitled " Band

Saw Mill," and being the Letters Patent sued on herein,

are good and valid in law ; that the said Samuel R Smith

was the original and first inventor of the invention de-

scribed in said Letters Patent, and claimed, covered, and

protected in and by the same.

That ever since the 20th day of December, A. D. 1890,

the Complainants herein have been and now are the sole

and exclusive owners and holders of said Letters Patent.

That the Respondent herein, Vulcan Iron Works, a

corporation created and existing under and by virtue of

the laws of the State of California, and having its princi-

pal place of business at the City and County of San Fran-

cisco, in said State of California, without the license of

the Complainants or either of them, since the Complain-

ants so became the owners and holders of said Letters

Patent, has, at the City and County of San Francisco, in

the State of California, infringed upon the said Letters

Patent, and the exclusive rights and privileges of the

Complainants thereunder, and 'particularly upon the First,

Second, Third, Fourth, Fifth, Sixth, and Tenth Claims

of said Letters Patent; that is to say, by making and

ellins "band saw mills" containing and embracing the

inventions, improvements, and combinations [claimed,

covered, and protected in and by the said First, Second,

Third, Fourth, Fifth, Sixth, and Tenth Claims of said

Letters Patent, and are now so engaged in infringing

upon said Letters Patent.

That the "Hand saw mills" so made and sold by the

Respondent were and are infringements upon Claims
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One, Two, Three, Four, Five, Six, and Ten of the said

Letters Patent.

And it is further ordered, adjudged, and decreed that

the Complainants herein do have and recover of and from

the Kespondent herein, Vulcan Iron Works, a corpora-

tion, the gains, profits, and advantages which said Ke-

spondent has made or received, or which have accrued to it

from and by reason of the infringement aforesaid, and

also any and all damages which the Complainants have

suffered or sustained from and by reason of the said in-

fringement, together with costs of suit.

And it is further ordered, adjudged, and decreed that

the case be referred to Hon. E. H. Heacock, the Stand-

ing Master in Chancery of this Court, to ascertain, take,

and report to this Court an account of the number of

" Band Saw Mills" made and sold, or made or sold, by the

Kespondent, containing the inventions, improvements, and

combinations described, covered, and claimed in and by

the said First, Second, Third, Fourth, Fifth, Sixth, and

Tenth Claims, or either or any of them, of said Letters

Patent; and also the gains, profits, and advantages which

said Kespondent has made or received, or which have

arisen or accrued to it, since the 20th day of December,

1890, from and by reason of its infringement aforesaid

upon the said Letters Patent, and also the amount of

damages which the Complainants have suffered or sus-

tained since said last-mentioned date from and by reason

of said infringement.

And it is further ordered, adjudged, and decreed that

upon such accounting the Complainants have the right

to cause an oral examination, under oath, of the officers,
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agents, directors, and employees of the Respondent corpo-

ration, and such other witnesses as may be necessary in

the taking of said accounting; and also the right to in-

spect and to have produced before the said Master in

Chancery the books, vouchers, contracts, papers, and

other documents belonging to or in the possession of or

under the control of the Respondent tending to show

any matter or thing material to said accounting.

And it is further ordered, adjudged, and decreed that

the respondent herein, Vulcan Iron Works, a corpora-

tion, its directors, officers, agents, servants, workmen, and

employees, be and they are hereby perpetually enjoined

and restrained from making, using, selling, or dealing in,

or transferring or delivering or shipping to others or to

any person or persons, any " Band Saw Mill," or portion

thereof, containing or embracing the invention, improve-

ments, or combinations, or any of them, described, claimed,

covered, and protected in and by Claims One, Two, Three,

Four, Five, Six, and Ten, or either or any of them, of

said Letters Patent ; and also from infringing upon the

said last-mentioned Claims, or either or any of them, in

any manner whatever.

And it is further ordered, adjudged, and decreed that

the Complainants do have and recover of and from the

Respondent their costs and disbursements so far incurred,

to be hereafter taxed, and such other and further costs as

may hereafter accrue herein.

[Signed] J. McKENNA,

Judge of the Circuit Court, Northern District, California.

Dated Dec Kith, L892,
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[Endorsed] Filed and entered this 16th day of De-

cember, 1892. L. S. B. Sawyer, Clerk.

Certificate to Enrollment.

Whereupon said pleadings, subpoena, copies of orders,

and interlocutory decree are hereto annexed, said final

decree being duly signed, filed, and enrolled pursuant to

the practice of said Circuit Court.

Attest, etc.

[Seal] L. S. B. Sawyer, Clerk.

By W. B. Beaizley, Deputy Clerk.

[Endorsed] Enrolled Papers. Filed December 16tb,

1892. L. S. B. Sawyer, Clerk. By W. B. Beaizley,

Deputy Clerk.

In the Circuit Court of the United States in and for the

Northern District of California.

The Hon. Joseph McKenna, Judge.

S. R. Smith et al.,

Complainants.

v. ^>

Vulcan Iron Works,

Respondents.

Monday, December 5th, 1892.

Opinion.

The Court (orally). This is an action for the in-

fringement of a patent for a band saw-mill. The defense

is want of invention and of novelty, and that respondent

has not infringed.

A great deal of testimony was taken, and the case ably

and elaborately argued, but the demands of the court
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prevent a review of the evidence. I do not know that it

would be useful, anyway.

While the machine is not a complicated one, yet it

cannot be understood except by reference to drawing

and models, and explanations of them. A verbal de-

scription would only confuse, hence I will not attempt

it.

It may be said generally, quoting counsel for com

plainant, that "the patent shows a main supporting frame

" securely attached to a base-plate, consisting of an up-

bright hollow metallic column, preferably of circular

" form. Attached to the front of this column is a hollow

"casting consisting of three parts, the first a horizontal

" part bolted to the main column, and the second and

" third parts vertical hollow arms to receive the bearings

" of the upper and lower band-wheel shaft. The entire

"casting is of T shape, horizontally disposed, with the

" stem bolted to the main column midway between the

"band-wheels. Through the center of this outside col-

" umn and the main column is a horizontally disposed

"transverse rock-shaft, resting on knife-edge bearings

" attached to brackets, and having a straining weighted

" lever attached to the center of the rock-shaft at right

"angles. The weight on this lever, which can be in-

creased or diminished at will, operates to vibrate the

"rock-shaft on its knife-edge bearings. The front bear-

" ing of the upper band-wheel shaft is axially secured

" upon the top of the depending trunnion, which fits

"snugly into the bore of the upper hollow arm of the

"outside supporting column, and is tapped at its lower

"end to receive a screw-shaft, which rests in a step in
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"the outer end of a short arm secured to the rock-shaft.

"The rear bearing of the upper band-wheel shaft has a

" similar arrangement for its support. It will thus be

" seen that the weighted lever secured to the rock-shaft

" between the knife-edge bearings counterpoises the two

" bearings of the upper band-wheel shaft, and provides an

" exceedingly sensitive automatic adjustment for the

" same, whereby the saw is kept properly strained. The

" front bearing of the lower band-wheel shaft is secured

" to a permanent fixed shaft, which has its front end se-

" cured to the lower member of the outside supporting

" column and its rear end to a hanger depending from the

"base of the main frame. This bearing is not adjusta-

" ble. A hood or shield overhangs the lower band-wheel,

"and has an upper segmental flange, through which it is

" bolted to the main frame."

The patentee's specification and drawing show the

front supporting column to be cast in one piece, and a

portion of his language, considered by itself, justifies the

contention that this was his invention,— that is, the. cast-

ing in one piece.

He says, after describing the defects of other machines,

what he claims was his own: "In machines of this kind

" heretofore constructed, the supports for the bearings of

" the upper and lower band-wheels were made separate

"and independently attached to * the supporting frame.

"The strain of the saw, of course, tended to draw the

" upper and lower band-wheels at an angle to each other,

"thereby causing the saw to run unevenly, or require

" separate adjustment of the upper band-wheel vertically,

"as well as what is known as 'cross-line adjustment,' to
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" make the saw run true after each straining or slacken-

" ing of the saw-tension. To overcome these defects, I

"have provided a single casting, which is firmly secured

11 to the supporting frame in such manner as to receive

"the front bearings of both band-wheels. I have also

"provided a back bearing for the shaft of the upper

" band-wheel," etc. But on page 3 he further says: ' I

"have shown and described what I believe to be the

"simplest and best means of embodying my invention;

" but it is obvious that many mechanical changes may

" be made without departing from its spirit and scope,

" and I would hence have it understood that I consider

"all such mechanical changes as mere modifications of

" my invention."

But manifestly if casting in one piece is the best, its

advantages are seoured by casting in two pieces and

boltino- them together, as in the machine of the respond-

ent.

It is certainly an equivalent, and could not be excluded

except by express words of the patentee confining his

invention to the other form. However, it is a close

question, if there is invention in it, and I have yielded

somewhat to the presumptions of the patent.

The view is clearer as to the straining devices. There

are undoubtedly invention and novelty in them, and

those used by the respondents are substantially similar.

It imitated as closely as it dared and not make exact

resemblande.

A decree will be entered for the complainant.

|
Endorsed] Opinion. Delivered in open court, Peer.

5, L892. L. S. I J Sawyer, Clerk.
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In the Circuit Court of the United States for the Northern

District of California.

Samuel R. Smith et al., "|

Complainants,

v. ^No. 11223.

Vulcan Iron Works (a corporation),

Respondent. J j

Notice of Taking Depositions.

To John Wright, Esq., Solicitor for Respondent.

You are hereby notified that on Thursday, the 17th

day of March, A. D. 1892, at the office of David S.

Oliver, Esq., a Notary Public under the laws of Ohio,

in Rooms Nos. 28, 29, and 30 of Wiggins's Block, at the

corner of Fifth and Vine Streets, in the City of Cincin-

nati, State of Ohio, commencing at the hour of 10:30

o'clock, a. m., and continuing from day to day until com-

pleted, the complainants herein will proceed to take the

testimony of Samuel R. Smith, E. H. Meyers, Louis

Homhart, and George W. Bugbee, by deposition de bene

esse, under and according to the acts of Congress and the

Equity Rules of this Court in that behalf made and pro-

vided; said depositions to be used on the final hearing of

this case as testimony in behalf of the complainants.

Said depositions will be taken before said David S.

Oliver, a Notary Public duly appointed, commissioned,

and acting under the laws of the State of Ohio, and re-

siding and having his office at the City of Cincinnati^

the State of Ohio.

The reason for taking said depositions at the time and

place and before the officer and in the manner above

stated is, and the fact is, that all of said witnesses live
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and each of them lives at a greater distance from the

place of trial of this cause than one hundred miles, to wit,

at the City of Cincinnati, in the State of Ohio, which is

more than one hundred miles from the City and County

of San Francisco, State of California,

You are invited to be present and cross-examine.

Dated March 8th, 1892.

;

Yours etc.,

LAXGHORNE & MILLER,
GEORGE J. MURRAY,

Solicitors for Complainant.i

Circuit Court of the United States, Northern District of

California.

Samuel R. Smith et al., 1

Complainants,

v V-No. 11223.

Vulcan Iron Works (a corporation), i

Respondent. J

Caption to Depositions.

Depositions de bene esse taken on behalf of complain-

ants before me, David S. Oliver, a Notary Public in

and for Hamilton County, State of Ohio, pursuant to the

notice hereto annexed, and at the time and place named

therein.

Present: George J. Murray, Esq., on behalf of com-

plainants, and Geo, B. Parkinson, on behalf of respond-

ent.

M.-t at the office of David S. Oliver, in Rooms 28,

29, 30, Wiggins's Block, Cincinnati, Ohio, on Thursday,

March 17th, L 892, at 10:30 o'clock, a. m.
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Deposition of Smith.

Samuel R. Smith, being first duly sworn, deposes and

says as follows:—
Ques. 1. State your name, age, residence, and occu-

pation.

Samuel R. Smith ; am 50 years old and older. I live

in Cincinnati, Ohio; am a machinist.

2. You are a member of the firm of Smith, Myers,

and Schnier, and have previously testified in this case?

Yes, sir.

3. In your cross-examination in the deposition pre-

viously given, you were requested by defendant's counsel

to furnish drawings or blue-prints of the machine your

firm manufactured prior to the introduction of the pat-

ented band saw-mill upon which this suit is founded, and

which you promised to do. Have you such drawings or

blue-prints with you ? And are you willing to produce

them, as requested ?

I have, and I produce them.

4. Please describe them separately. State which

one your firm first manufactured, and why you ceased to

make band-mills of that kind, then refer to the drawing

representing the second mill you manufactured, and de-

scribe it generally, as you have heretofore. Hand the

same to the officer, to be marked as exhibits.

Ans. This, which I have marked "Thomas Drawing

S. R. Smith," is the first machine that we made. This

is a machine that is termed " goose-neck bearings" for

the outside of the wheels, the upper goose-neck, inde-

pendent of the lower one, the saw strained by a compound

lever. We ceased to make such mills because^they were
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an imperfect machine, and we could not run them up to

a capacity that would justify mill-men in using them for

making lumber.

The next drawing, which I have marked " S. R. Smith's

No. 2," is a machine I designed myself with a goose-neck

bearing for the upper band-wheel and an inside bear-

ing for the Jower band-wheel. This machine was de-

signed to obtain a shorter saw and maintain a higher

speed, but it failed in doing what we anticipated, and we

had to abandon it for the same reason as the first. We

could not produce cutting-surface enough to justify mill-

men in using it.

The drawings referred to are offered in evidence, and

are marked by the officer as indicated by the witness.

5. Have you, since you testified previously in this

case, made models representing respectively the band

saw-mill made by Smith, Myers & Schnier, and repre-

sented in the patent here in suit, and representing the

band saw-mill made by the respondent, and which is

claimed to be an infringement upon the patent granted

you, and upon which patent this suit is brought ? If so,

please produce such models to be offered in evidence and

used at the final hearing of tins cause.

I have, and here produce them. The one I first offer

is the Smith, Myers & Schnier machine, patented to

me. It is the same as the patented machine and the one

we are making, in so far as the outside bearings for the

upper and lower band-wheel shafts and the sensitive

straining devices for the saw are concerned, but I have

omitted the device for obtaining the cross-line movement,

which I am informed is not in controversy in this suit.
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The second model I offer is a correct model made like

the machine built by the respondent, with the outside

bearing* holdino- the top and lower mandrill and the rock-

shaft, lever, knife-edge bearing, and brackets sustaining

the same. This is like the first machine built by the

Vulcan Works, and the one sold to Mr. Falk at Eureka,

California. There is where I made an examination of

the machine, in his mill. The second machine built by

the Vulcan Works I saw at their foundry, and differs

from this model in having a bridle on the rock-shaft for

holding the same, the bridle resting on the column, and

outside piece on brackets.

6. Does that change affect the sensitiveness of the

straining device in any way?

It adds more expense, but accomplishes the same re-

sult. The mechanical device is the same.

7th. Please state whether the first machine you sent

to the Joshua Hendy Machine Co. of San Francisco,

California, built in accordance with the patent here in

suit, had any mark upon it to indicate that the machine

was patented, or that you had taken steps to procure a

patent 1

It had. It was marked "Patent applied for."

George B. Parkinson, appearing for the purpose of

these depositions, states that he has been requested by

telegram to represent defendant at this hearing, and to

request an adjournment, to enable him to receive instruc-

tions to be forwarded by mail, said request coming from

John A. Wright, and he now requests an adjournment

to Thursday, March 24th, 1892, or such other time as

may meet the convenience of counsel for complainant,
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In accordance with request of counsel, the further tak-

ing of testimony is adjourned until Thursday morning,

March 24th, 1892, at 10 o'clock, a. m.

Met pursuant to adjournment, and adjourned to Satur-

day morning, March 26, 1892, at 10 o'clock, a. m.

Met pursuant to adjournment; present, same parties.

Q. 8. You will please examine the patent granted to

De Witt Clinton Prescott, a copy of which is now handed

to you, and state if you understand the same. Your at-

tention is particularly called to the devices providing a

sensitive tension for the saw. ^Z>A1~*»

Ans. I have examined it and understand it. j

Q. 9. Please state whether or not you find shown or

described in said patent a sensitive device for straining

the saw, consisting substantially of a transverse shaft,

having knife-edge bearing secured in it, supporting plates

resting on brackets in the frame of the machine, a weighted

lever secured to said shaft to provide a sensitive tension

for the saw such as shown, described, and claimed in your

patent here in suit, or any equivalent devices for accom-

plishing the same result. And you may give your rea-

sons for any opinion you may express.

Ans. I do not find any transverse shaft with a knife-

edge bearing inserted into said shaft. Neither do I find

plates resting on brackets, nor lever keyed to transverse

shaft in between plates or brackets. All that 1 find in

this patent granted to De Witt C. Prescott, Sept. 13,

1887, is a rod pointed, resting on a lever. That end of

that rod is turned to a taper. There being two of these

levers, with these rods resting upon levers fulcrumed to a
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sleeve that is raised by one screw, for the purpose of

straining the saw.

This device is termed in band saw-mills a compound

lever, having three fulcrums resting on round pins.

The compound lever referred to in this patent of Sept.

13, 1 887, is impracticable, in my judgment and experience,

and no material difference of levers used in machines

manufactured previous to that date by ourselves or prior

to the date of my invention of the Climax Mill. I find

they are too slow in their actions for a high speed of saw,

which is very necessary for cutting a large amount of

lumber. I have also seen machines made by the De

Witt C. Prescott Co. changed from knife-edge to ball-

bearings since the introduction of the Climax Mill.

Q. 10. Please examine the patent No. 246,330 dated

August 30, 1881, to C. Meiners, and state if you under-

stand the same, and if you do, explain the invention

therein shown and described, as relates to a continuous

outside bearing for the upper and lower band-wheel shafts.

Also state whether or not you find in the drawings and

specifications of said patent any suggestion of an integral

standard carrying the front bearings of the upper and

lower band-wheel shafts secured to the supporting column

between said band-wheels, as in your patent here in suit?

Ans. I have examined this patent, and I think I thor-

oughly understand the machine. I find it impracticable

in all of its designs. I find a machine put into a wooden

frame, framed with a sill and a cap with three posts in

that frame. The post in front of the saw is so framed

that pieces can be taken out so that they can take the
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saw off from the machine. I do not find anything in this

machine that has an integral outside column fastened to

the main column between the two wheels. I do not find

any method for straining the saw and relieving it when

it becomes heated, or otherwise an unnatural strain comes

on the saw when in motion.

Q. 11. In the same way examine letters patent No.

406,322, to W. M. Wilkin, dated July 2, 1889, and state

whether or not you find therein shown and described the

sensitive straining device of your patent, and explain such

device as is therein shown for the purpose of straining

the saw. You may also state what kind of a device you

find for supporting the upper and lower band-wheel

shafts.

I have examined this patent referred to. I find in

this machine a compound lever that has been used by

makers previous to this date, and has been abandoned on

account of its inutility. The rock-shaft is supported in

journals boxes, and not in knife-edge bearings. I also

find a T-shaped frame bolted to the main frame, with two

standards bolted to the T-shape, extending upwards, hold-

ing the top mandrill or band-wheel shaft. I also find a

dependent standard bolted to the T-shaped frame, ex-

tending downwards for the purpose of carrying the lower

wheel °and shaft. This is a contrivance that was put in

the market by the Stearns Mfg. Co. after our mill was

built and put in operation, and the same is referred to in

their catalogue. The inventor here did not appreciate or

understand the importance of this hanger for holding the

lower shaft, for he has said in his patent papers "it can

be done away with," and suggests an impracticable and
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inoperative device as a substitute for it,— that is, he says

an inner bearing may be used.

Q. 12. Examine in the same way patent No. 388,069,

granted to W. F. Parish, dated Aug. 21, 1888.

This machine has no continuous support for the upper

and lower band-wheel shafts, secured to the main column

between the band-wheels, and is impracticable, for one

side has to be broken into for the purpose of putting the

saw on and off.

Q. 13. I now hand you the patent No. 261,579, to

J. A. Brophy, dated July 25, 1882. State whether or

not you find therein shown or described a main support-

ing frame or column, an integral standard carrying the

front bearings of the upper and lower band-wheel shafts,

said standard being attached to the front side of said

frame or column between said columns. State what

means you do find therein for supporting the upper and

lower band-wheel shafts.

I do not find in this patent outside integral bearing

fastened between the lower and upper bearings. I do

find a series of band-wheels for carrying the saws, the

supports of which are dovetailed in a bracket extending

out between the band-wheels. These supports are

adapted to slide on the said bracket for the purpose of

"gauging" lumber. The support for the lower band-

wheel shafts is a swinging bracket hung upon a shaft

journaled in lugs under the main bracket. My experi-

ence and judgment in building and using band-mills leads

me to say that this machine is entirely impracticable in

any way for manufacturing lumber, and does not in any
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way suggest the integral outside bearing for the upper

and lower band-wheel shafts as shown in my patent.

Q. 14. Who erected the first Climax mill sold by

your company to S. N. Ford & Co., and erected at their

mill in Williamsburg, Kentucky 1

I superintended the erection myself.

Q. 15. When, if you know, was that mill shipped from

your factory, and when was it set up in the mill of S. N.

Ford & Co. ?

It was shipped April 12, 1889. It was first put in

operation in or before the 25th of April, 1889.

Q. 16. When were the drawings from which that

mill was made completed, and by whom and when was it

sold to S. N. Ford & CoA

The drawings were completed between the first and

10th of November, 1888. They were made by our

drauohtsman, Mr. Hanhart, under my directions. Work

was commenced immediately, and between Dec. 15th and

20th, 1888.

Mr. Ford examined the drawings and got an estimate

in the mill. In February, 1889, he examined the mill

partially set up and gave his order for the machine.

Q. 17. I now hand you the patent, No. 194,225,

granted to J. A. Fay & Co., as assignees of W. H. Doane

and G. W. Bugbee, dated Aug. 14, 1877.

Examine this patent, and state if you find therein

shown and described any outside bearing for the upper

and lower band-wheel shafts, secured to the main column

between the band-wheels. And if any machines of this

character were made and sold by the owners of the pat-

ent, state that fact. State what provision is made in



'^^^ Smith et al. v. Vulcan Iron Works. 43

that patent for supporting the upper and lower band-

wheel shafts.

I find in this patent no outside support for the wheels

fastened in between the upper and lower band-wheels.

I find what I term a " turn-buckle," with a right and left

hand-screw upon it, hanging from the outside of the too

wheel shaft and the lower wheel shaft. It has no con-

nection whatever with the main column between the up-

per and lower wheels. I find the upper band-wheel

shaft bolted to the top of the main column on a swinging

pivot, with boxes on each end of this frame and inside of

the top wheel. The lower shaft is hung in the base of

the column in two journal-boxes inside of the lower

wheel. — —
:

I learned from Mr. Bugbee that they made one ma-

chine. At present they are not making this class of

machines, or any band-saw mills.

I (Last paragraph objected to as hearsay.)

Q. 18. Had you ever, prior to your invention set

forth in your patent here in suit, or prior to the erection

of the S. N. Ford Mill, ever seen or heard of a band-saw

mill having the outside supporting column for the outer

ends of the upper and lower band-wheel shafts, and the

sensitive straining devices for the saw such as shown, de-

scribed, and claimed in your patent, and illustrated in

the circular of the Climax band-saw mill, or in the mills

you have built since January, 1889, as you have hereto-

fore testified %

I have never seen any mills or plans of mills con-

structed with an outside column for the support of the

upper and lower band-wheel shafts, and I had a good
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deal of talk and argument with my partners before 1

could get them to consent to build a mill on this plan.

They contended it would be too radical a departure from

other makers, and it would be hard to introduce into the

market, but when I conceived the idea of straining the

saw in such manner as is provided for in my patent, I

was satisfied in my own mind that I could produce more

speed on the saw, and therefore it would produce more

lumber per day or per month. The result has proven it.

Adjourned to 10 o'clock, a. m„ on Monday morning,

March 28th, 1892.

Met pursuant to adjournment. Present, same parties.

Cross-Examination, by Geo. B. Parkinson.

X. Q. 19. In the construction shown in the Prescott

patent of 1887, do not the supports for the upper band-

wheel shaft have their bearings upon transverse levers 1

They do.

X. Q. 20. And are not these levers so connected as

to act concurrently 1

Yes, sir.

X. Q. 21. Are they not so connected with another

lever as to be actuated thereby ?

Yes, sir.

X. Q. 22. And this last-mentioned lever carries

weights whereby the supports for the upper band-wheel

shaft are held in position against the normal strain, and

are permitted to yield to an unusual strain, does it not ?

It does, but not quickly.

X. Q. 23. Does not the transverse levers upon which
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the supports are mounted form a transverse rocking

bearing for the supports ?

They do.

X. Q. 24. Is not one of these supports provided with

a knife-edge bearing where it rests upon the lever ?

It does, inside of the fulcrum.

X. Q. 25. Why, in your opinion, does not the yielding

support for the upper band-wheel shaft in the Prescott

construction act quickly?

Because it is constructed upon what is termed a com-

pound-lever. Those levers, all three, are hung to a

round pin-bearing except the supporting rod to the front

end of the upper wheel shaft, resting upon one lever with

a knife edge. These levers, being fastened on round bear-

ings, and working forward and backward in a rocking

motion, wear fiat and do not act quickly.

X. Q. 26. Does the sensitiveness of the device de-

pend in any degree upon the quantity of weight carried

by the weighted lever?

It does.

X. Q. 27. Cannot the sensitiveness be increased or

decreased by adding to or taking from that weight?

It can, to a certain limit.

X. Q. 28. How long have the comparative advan-

tages and disadvantages of the round pin-bearing and the

knife-edge bearing been known to mechanics generally ?

Well, I don't know that; I can't go back far enough

for that. It is beyond my time.

X. Q. 29. Has it not been, within your knowledge, for

the past twenty years at least, a mere matter of mechan-

ical selection for constructors of machinery to determine
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which of these two kinds of bearings to employ, and has

not the selection depended in large degree upon the de-

gree of sensitiveness required?

It has, for the purpose it is used for.

X. Q. 30. Have not the comparative advantages of

the various orders of levers been generally known to me-

chanics ever since you have had any knowledge of me-

chanics %

They have known for certain purposes in mechanical

work.

X. Q. 31. Have not the advantages and disadvan-

tages been known to skilled mechanics and designers of

machinery generally, irrespective of the purpose to which

they were to be applied, so that a skilled mechanic would

select one or the other in accordance with the require-

ments of the particular machine to be built 1

He might, if he knew the advantages of levers and the

work they had to perform.

X. Q. 32. Have not the respective advantages of the

different orders of levers been for many years past so well

known to skilled mechanics that a skilled mechanic know-

ing the results required in a particular machine ought to

know, when the problem is presented to him, which order

of lever will best accomplish the desired result \

He would, if he knew how to apply the right kind of

lever.

X. Q. 33. Would he not know the advantages or dis-

advantages of each kind of lever for the accomplishment

of a specific result \

He would, if he knew what result the lever would pn>

duce,
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X. Q. 34. Have not skilled mechanics for many years

past known the comparative advantages and disadvan-

tages of the different orders of levers ?

They have, as far as they put them in practical use.

X. Q. 35. How long have you yourself known the

comparative advantages and disadvantages of a simple

lever and a compound lever for general mechanical pur-

poses ?

Twenty years.

X. Q. 36. Was there any novelty prior to 1886 in

the use of a weighted lever as a means for securing a

yielding tension device ?

There were weighted levers used for that purpose pre-

vious to 1886.

X. Q. 37. Was there any novelty prior to that time

in the use of a rock-shaft for connecting that lever to the

bearings of the parts which were required to yield \

Not to my knowledge.

X. Q. 38. What is the particular advantage of the

outside integral standard of your machine %

It furnishes a rigid support for the upper and lower

band-wheel shafts. It also furnishes a support for our

transverse shaft, in which is imbedded knife-edge bear-

ings, and furnishes a support for the plates that rest on

a bracket extending in from the outside integral piece.

It also gives such a permanent support to the upper and

lower mandrels that it enables us to put greater speed on

the saw, and we are able to present more'cutting surface

of the saw to the log. Also, it furnishes a quicker and

more sensitive device for straining the saw.

X. Q. 39. Do you not find in Meiners's patent of 1881
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a band-saw mill in which an auxiliary support for the

band-wheel shafts is secured to the main frame?

I would ask what you mean by "an auxiliary support."

X. Q. 40. I mean a support which is not integral

with the main frame, but which supports the band-wheel

shafts.

I do, but it is impracticable, and cannot be used for

what it is designed for.

X. Q. 41. Why do you say that the frame of the

Meiners patent is a wooden frame made in parts ?

Because it is, as shown in his patent.

X. Q. 42. Does not the specification of that patent

state that the frame may be made of one piece, and of

metal ?

It does.

X. Q. 43. Does not the specification also state that

the standard, C2, may be made or cast with frame, or

made in one separate piece, or in two parts'?

It does.

X. Q. 44. Does not the specification also state the

advantage of the rigid support for the upper and lower

band-wheel shafts?

It does.

X. Q. 45. When you say that the construction shown

in the Meiners patent is impracticable, do you mean that

a machine built in accordance with that patent would be

inoperative, or merely that it could not compete in the

market with the more modern machines ?

I mean that it is impracticable, and could not compete

in the market with any modern machine, for the reason
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that the time it would take to put on and take off the

saws would make it impracticable.

X. Q. 46. You do not mean, then, to be understood as

stating that the machine would be inoperative?

I do, so far as manufacturing lumber is concerned.

X. Q. 47. Do you mean to assert that that machine

could not be used for the purpose of sawing lumber, and

that if so used large quantities of lumber could not be

worked up by it ?

I do, for the reason that my experience teaches me

that.

X. Q. 48. How frequently, in the operation of band-

saw mills, does the saw have to be removed 1

Well, from three to six times a day ; sometimes more.

It depends upon the quality of lumber sawed, and the

condition of the logs.

X. Q. 49. Assuming that a band-saw was placed in

position in the Meiner machine, would not that machine,

if operated by competent workmen, be perfectly capable

of sawing lumber until such time as the saw had to be

removed ?

No, not with any such arrangement as he has for strain-

ing the saw.

X. Q. 50. Am I to understand you, then, that the

machine described in Meiners's patent is utterly incapable

of sawing lumber ?

It is, in my judgment.

X. Q. 51. Please specify more in detail the particu-

lars or features of construction which, in your opinion,

render it absolutely inoperative?

It is held rigidly on its supports for the upper man-
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drel,— that is to say, the upper mandrel lies rigid on the

supporting rods, and the supporting jods are held rigid

by a worm.

X. Q. 52. Is that the only reason ?

That would condemn the machine, in my judgment, and

make it impracticable.

X. Q. 53. Is there any other feature of the machine

that, in your opinion, would render it inoperative? You

may assume that when I use the term " inoperative" I

mean incapable of use for the purpose for which it was

designed, and not merely commercial impracticability as

compared with other machines.

I do not know of any other part, only those I have

heretofore mentioned, but, in my judgment, in general,

the machine is impracticable'ior the use designed.

X Q. 54. As I understand, you think the machine

would be wholly incapable of use for the purpose of saw-

ins lumber because of the absence of capacity for yielding

in the mandrel supporting device, and you think the ma-

chine would be objectionable, but not wholly incapable

of use because of the time required for removing and

replacing the saws. Is that a correct statement of your

views in regard to the Meiners patent?

As far as the first part of the question is concerned, it

is. The machine is objectionable on account of the time

used in removing and replacing the saws, and would

never be adopted by mill-men, on account of its arrange-

ment, in my judgment.

X. Q. 55. Are these defects, recited in your last an-

swer, the only ones which, in your opinion, render the

Meiners machine incapable of use \
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No; my previous answers have given other reasons.

X. Q. 56. Please specify each defect which, in your

opinion, renders the Meiners construction incapable of

use. Please keep in your mind that I am not asking- for

features which you regard as objectionable merely, but

simply for those which render it incapable of sawing

lumber?

I have already, in my previous answers, stated my objec-

tions, and I will say broadly that the machine is defective

in?all of its parts. ,

X. Q. 57. If there is any feature of the Meiners con-

struction other than the lack of yielding supports for the

band-wheel shafts which, in your opinion, renders that

machine wholly incapable of sawing lumber, state what

it is.

There is no provision made in this machine for taking

up the slack of the saw, as I understand it. Where

there is no provision made in a band saw- mill for taking

up the expansion and contraction of the saw, it is wholly

inoperative, for as soon as the machine is started, the saw

stretches, and would jump off the wheel as soon as the

loo- came against the saw.

X. Q. 58. Are not yielding supports for the band-

wheel shafts the ordinary means employed for taking up

the slack?

They are.

X. Q. 59. How long have you been familiar with the

construction and operation of band saw-mills?

Ten years. I have been familiar with the band-mill

longer than that.

X. Q. 60. Have all of the band-saw mills you have
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seen in use been provided with automatically yielding

supports for the band-wheel shafts adapted to take up

the slack of the saw '.

They have, as far as my knowledge goes.

X. Q. 61. Have none of the band-saw mills you have

seen in use required the removal of some part of the

frame or supports in order to remove the saw ?

None I have ever seen in operation.

X. Q. 62. Have you seen machines like that shown

in the W. M. Wilkin patent of July 2, 1889, upon sale

or in use?

I have, in sale, and also in use.

X. Q. 63. Do you know when the Sterns Mfg. Co.

built its first machine of the kind ?

According to their catalogue, it must have been m

December, 1889.

X. Q. 64. What do you find in that catalogue that

leads you to suppose that their first mill of the kind was

built in December, L889?

They state in their catalogue they have had three mills

running for several weeks.

X. Q. 65. Does the mill shown in the catalogue re-

ferred to differ in any essential particulars from that

shown and described in the Wilkin patent of July 2nd,

1889?

It does.

X. Q. 66. Then you do not regard the mill shown in

the catalogue as the mill shown in the patent, do you ?

They lay great stress, in the patent, on the main bear-

ing next to the wheel on the inside bolted to the Husk

frame for holding their lower mandrel, and say that the
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dependent hanger on the outside of the wheel is imma-

terial. In the mill shown in the catalogue they have

done away with the box on the inside of the wheel, and

depend entirely upon the dependent hanger on the out-

side of the wheel for holding the end of the low mandrel.

X. Q. 67. Is not this last-mentioned construction the

one which is stated in the patent as the preferable con-

struction ?

I should not in the patent, but it is, I should judge, by

the make of the machine.

X. Q. 68. Please consider the following language from

the specification of the Wilkin patent: "This outer hanger

is not an essential feature, for, if desired, an inner bearing

can be used, which will support the end of the shaft. An

outer bearing is, however, preferable,"— and state whether

you do not understand that language as meaning that the

outer banger is the preferable construction '.

I do not im»l<-isr;.ii«! correctly why, in his description,

he >itvs tin- <»urc»- hanger is immaterial, and then states

that the outer hanger is preferable. It looks as it tin

man was groping in the dark and trying to catch on to

everything going, and not fully understanding the value

of an outside hanger.

Adjourned to 10 o'clock, Tuesday morning, March

29th, 1892.

Met pursuant to adjournment.

Present, same parties.

Cross-examination of Samuel R. Smith Continued.

X. Q. 69. Do you find in the Wilkin patent referred

to any statement that the outer hanger for the lower

band-wheel shaft is immaterial? L_l—
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To quote from the patent, "this outside hanger is not

an essential feature; for, if desired, an inner bearing can

be used which will support the end of the shaft."

X. Q. 70. In the Wilkin. patent of 1889, are not the

supports for the upper band-wheel shaft carried by arms

projecting from a transverse rock-shaft, the bearings of

the supports being knife-edge bearings? And are not

the rock-shaft and its projecting arms operated by a

weighted lever for the purpose of affording a yielding

tension for the. saw ?

They are.

X. Q. 70. Does or does not the Wilkin patent show

an integral standard carrying the front bearings of the

upper and lower band-wheel shafts ?

It is integral when bolted together, but it is in sepa-

rate pieces.

X. Q. 71. Is or is not the standard of the Wilkin

patent attached to the front side of the main frame be-

tween the upper and lower band-wheels ?

I It is.

Redirect Examination.

i Q. 72. How many bearings are shown for the lower

band-wheel shaft in the Wilkin patent you have just re-

ferred to?

Three.

Q. 73. What substantial difference is there between

the sensitive device for straining the saw shown in the

Wilkin patent, and compound levers used in the mills

your firm made prior to your invention of the " Climax

Mill" 1 I mean the bearing supports for the shaft.

The transverse shaft in the Wilkin Mill rests in solid
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bearings or boxes with a compound lever, and is the same

that was used by us in our mills built by us before our

last patent. The only difference is, this transverse shaft

has two arms and two screws in place of where we use

one. The models referred to by the witness are here

offered in evidence, and the office will mark the same

" Plaintiff's Exhibit. Plaintiff's Mill," and "Plaintiff's

Exhibit. Defendant's Mill."

Samuel R. Smith.

Deposition of Hanhart.

Louis J. Hanhart, being duly sworn, deposes and says

as follows:—
Q. 1. State your name, age, residence, and occupa-

tion.

Louis J. Hanhart, 46 years old. I live in Cincinnati,

Ohio. I am a mecbanicalj:lraughtsman.

Q. 2. State where you are now employed, and how

long you have been there employed.

With Smith, Myers, and Schnier, since June 1886.

Q. 3. Examine copy of Letters Patent 442,645, to

S. R Smith, dated Dec. 16th, 1890, for a band-saw mill,

and state if you understand the construction of the de-

vice therein shown and described.

Yes, sir.

Q. 4. When did you first see a machine or drawings

of a machine similar to the one described in said Letters

Patent ?

In November 1st, 1888. I saw nothing but sketches

Mr. Smith made and showed me on Nov. 1st, 1888. On

Nov. 5th, 1888, I started in to make the drawings, and
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completed them about Nov. 21st, 1888. The patterns

were commenced about Nov. 10th, 1888, and the last

piece was finished about Feby. 18, 1889. The machine

was completed soon after the patterns were made. It

must have been in March.

Q. 5. Do you know to whom the first machine was

sold?

To Mr. Ford.

Q. 6. Do you know whether Mr. Ford examined the

drawings before he purchased a machine?

Yes,°sir; he did. It must have been about the first

part of December, 1888, when he examined the drawings.

Q. 7. What, if any, changes have been made in the

Mills since the one you sold to Mr. Ford?

None.

Q. 8. How do the drawings which you say you made

in November, 1888, compare with or differ from the let-

ters patent to S. R Smith ?

They do not differ at all.

.... t

Cross-examination.

X. Q. 9. How do you know that it was the first day

of November, 1888, that Mr. Smith first showed you the

sketches of his machine? 1

By my drawings.

X. Q. 10. Do the drawings indicate when you first

saw the sketches?

Yes, sir.

X. Q. 11. How?

They are dated.

X. Q. L2. What date do they bear?
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Nov. 5th, 1888, the first one. That is the day of fin-

ishing it.

X. Q. 13. Do you mean the drawings were finished

Nov. 5th?

The first sketch was finished Nov. 5th.

X. Q. 14. When did you last see those drawings ?

I saw them about a week ago.

X. Q. 15. Do you know Mr. Ford personally ?

All I know, I saw him in the drawing-room.

Louis J. Hanhart.

Complainants' counsel here offers in evidence a certi-

fied copy from the records of the patent office of the file-

wrapper and contents of the letters patent granted to the

Vulcan Iron Works Feb. 2, 1892, No. 468,303, for im-

provement in Band Saw Mills, as assignee of Charles J.

Koefoed, and requests the notary to mark the same,

" Complainants' Exhibit. File-wrapper and contents of

defendant's patent."

Objected to as irrelevant and immaterial.

Deposition of Myers.

Edward H. Myers, being duly sworn, deposes and says

as follows :
—

Q. 1. State your name, age, residence, and occupa-

tion.

Ans. Ed. H. Myers, age, thirty years, residence,

Cincinnati, O., member of the firm of Smith, Myers, and

Schnier, Builders of Saw Mill Machinery.

Q. 2. How long have you been connected with the

firm of Smith, Myers, and Schnier, and in what capa-

citv'?
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Ans. I have been connected with the firm since they

started in 1882, and have had charge of their office and

accounts during the entire time. I have traveled consid-

erably and made estimates of work.

Q. 3. When did you first become familiar with the

band-saw mill which your firm is now manufacturing in

accordance with the patent No. 442,645, issued Dec. 19,

1890, to Samuel K. Smith, for improvements in band-

saw mills? And state to whom the first saw-mill manu-

factured in accordance with the specifications and draw-

ings of said patent was sold, and when it was sold.

Ans. I first became familiar with the mill in question

from conversation with Mr. Smith in September or Octo-

ber, 1888. In November of the same year we started on

the drawings and plans, and commenced making the pat-

terns in the early part of December, 1888. The work

on the first mill was commenced in the latter part of

December, 1888, or probably early in January, 1889,

—

that is castings were made from the patterns as rapidly

as they were finished, and the machine-work began as

soon as the castings were made. The first mill was sold

to Mr. S. M. Ford, Mansfield, O., to be erected at Wil-

liamsburg, Ky. Mr. Ford called at our office December

20th, 1888, and examined the drawings and parts of the

patterns, and on the same day I made him an estimate on

a " Climax Mill." I wrote him Feb. 8, 1889, that a mill

would be set up in our shop in about a week or ten days,

meaning by that that the machine would be well enough

under way for him to see very clearly what it was. He

called about Urn days after Feb. 8, 1889, and gave us an

order for the mill. This mill was finished and put in
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operation— that is, it was belted up and run in our shop

—

about April 8, 1889, and was found all right, and photo-

graphs made of it. It was then taken down and shipped

to Mr. Ford at Williamsburg, Ky., April 12th, 1889,

and on April 20th he advised us that it had reached its

destination, and requested that we send our men to start

it. The mill started a few days after, probably April

25th, and has been running in a satisfactory manner ever

since. Immediately after a photograph was taken, we

had woodcuts made and circulars printed. These circu-

lars were delivered to us April 29th, 1889, and were

mailed to every saw mill, the names of which were ob-

tained from a directory. One of these circulars was also

inclosed in every envelope leaving our office, and we mail

daily from fifty to seventy-five letters.

Q. 4. If you have any of those circulars, please hand

one to the officer, to be introduced in evidence as an ex-

hibit in this cause.

Ans. This is the circular referred to in my previous

answer.

(The circular referred to is herewith offered in evidence,

and the officer will please mark the same " Climax Band

Saw Mill Circular," which is done.)

Q. 5. Are you familiar with the band-saw mills which

were put upon the market by the different manufacturers

throughout this country prior to January, 1889, and sub-

sequent thereto?

Ans. I am.

Q. 6. Are you familiar with the band-saw mills that

were manufactured and put upon the market by the

Stearns Manufacturing Co., of Erie, Pa., prior to January
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1889, and subsequent thereto? And if you are, state

what kind of band-saw mills they were manufacturing

prior to the date mentioned, and then state if you know

what kind of band-saw mills they have been manufactur-

ing since that date.

°Ans. The first mill built, to my knowledge, by the

Stearns Manufacturing Co., was in 1885. This mill

was built from the drawings made by John R Thomas,

and was similar to the exhibit marked " Thomas Draw-

ing, S. R. Smith." The outer ends of the mandrels out-

side of the wheels in these mills were supported by

goose-neck or independent bearings, and the straining de-

vice consisted of a compound-lever arrangement. Prob-

ably two years later, they put on the market another type

of mill, which differed from the first one principally in

the fact that the top mandrel, in place of being secured in

the center of the column, was Inn.- fco the side, and the

lower mandrel, in place of resting on the bane-plate, was

hung under it. The lower shafi had i utside bearing,

but was held b> hangers or bracket* depending from the

base, one at the i tr< in< ba< \ - ud, and a econd oneclose

up and just inside the lower wheel. In December, 188!),

I saw the first cut and description of the recent mill built

by the company, and called the " Ideal/' This mill dif-

fers Iron, those they previously made, from the fact that

both the upper and lower mandrels are held in position

by bearings outside n\' the wheels. The column is made

aT-shape, and a stand set upon it to support the upper

mandrel, and anothei stand bolted to the lower part to

connect with the lower mandrel, thereby making a con-

tinuous bearing or connection between the top and bottom
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mandrels outside of the wheels. The circular referred to

by the witness is herewith offered in evidence, and the

officer will please mark the same " Complainant's Exhibit

Circular, Dec. 16, 1889," which is done.

Q. 7. Are you familiar with the band-saw mills manu-

factured by the Wilkin Mfg. Co. of Milwaukee, Wis.,

prior to January, 1889, and subsequent thereto? If you

are, please describe the same, and refer to any illustrations

or exhibits you may desire, to make your answer clear.

The mill manufactured by the Wilkin Mfg. Co. pre-

vious to July, 1890, is shown in exhibit marked "North-

western Lumberman," and the principal features consist

of the frame, which is made of two standards shaped

something after the manner of an iron plainer housing.

These are secured to base-plate and provided with braces

between each standard. The arrangement for support-

ing the top mandrel is secured to the face of the frame,

and the lower mandrel hung below the base-plate.

This mill was not provided with supports or bearings

outside of either the top or bottom wheel. The next

style of mill built by this company I first saw illustrated

in the Northwestern Lumberman of July, 1890, and it

differs^very materially from their previous one, inasmuch

as it is provided with a short column broadened at the

bottom to form a base, and to this column is cast a wing-

piece, projecting up and down, to form a continuous sup-

port or bearing between the upper and lower mandrels

outside of the wheels.

Q. 8. Had you, prior to the time you sold the first

" Climax Mill" to S. M. Ford & Co., ever seen a band-saw

mill, or ever heard of one which had, in its construction,
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the continuous outside support for the outer ends of the

upper and lower band-wheel shafts, such as shown in the

cuts of the Wilkin Mfg. Company's machine, or the

Stearns Mfg. Company's machine 1 And if you did,

state when and where you saw such machine, or heard

of its being in use.

Question objected to as calling for hearsay.

Ans. I am acquainted with the different mills built,

and never saw or heard of a mill with a continuous sup-

port between the upper and lower mandrels being made

previous to the time the Climax was put on the market.

But since that time several manufacturers have changed

the design of their mills, and in the new mills embodied

the continuous outside support referred to above. And

every new mill that has been put on the market since the

Climax Mill was introduced is provided with the contin-

uous support above mentioned.

Pao-e 75 of the Northwestern Lumberman of July,

I890,°referred to by the witness, is herewith offered in

evidence, and the officer will please mark the same,

"Complainants' Exhibit Northwestern Lumberman of

July 10, 1890." It is done.

CROSS-EXAMINATION, BY GEO. B. PARKINSON.

X. Q. 1. Have you any knowledge, except that de-

rived from Complainants' Exhibit Northwestern Lum-

berman, with regard to the date at which the Wilkin

Mfg. Co. commenced the manufacture of the style of mill

shown in that exhibit?

Ans. I have not.

X. Q. 2. Where did you sec the first cut of the

"Ideal" mill manufactured by the Stearn Mfg. Co.?
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Ans. In their catalogue dated Dec. L6, 1889.

X. Q. 3. Have you any knowledge except from that

catalogue with regard to the date at which the Stearns

Co. commenced the manufacture of the " Ideal" band

mill ?

Ans. I have no other knowledge.

Edward H. Myers.

-tabm

United States of America.

Southern District of Ohio.

Western Division, Hamilton County,
)
> ss.

TJState of Ohio.

Certificate to Depositions.

I; David S. Oliver, a Notary Public within and for

Hamilton County, State of Ohio, and a special examiner

duly appointed by the Circuit Court of the United States

for this Northern District of California, do hereby cer-

tify that the reason for taking the foregoing deposition is,

and the fact is, that the testimony of said witnesses is

material and necessary for the Complainants in this cause,

as named in the caption hereof; that said Complainants

appeared by George J. Murray, their counsel, and said

respondent appeared by George B. Parkinson, its coun-

sel ; that said witnesses live, and did live at the time of

taking said depositions, in the City of Cincinnati, County

of Hamilton, State of Ohio, the said city being at a

-o-reater distance than one hundred miles from the City

of San Francisco, State of California, where the court at

which it is expected this cause will be tried is appointed

by law to be held.

I further certify that on the 17th, 24th, 26th, 28th,
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and 29th days of March, 1892, I was attended at Cincin-

nati, Ohio, by George J. Murray, counsel for complain-

ants, George B. Parkinson, counsel for respondent, and

the witnesses, Samuel R. Smith, Louis J. Hanhart, and

Edward H. Myers, who were of sound mind and lawful

ao*e and said witnesses were by me examined and cau-

tioned, and sworn to testify the truth, the whole truth,

and nothing but the truth, and their depositions were by

me reduced to writing in their presence, and after their

statements, and after carefully reading the same to the

witnesses, they subscribed the same in my presence. I

have retained said depositions in my possession for the

purpose of sealing up and directing the same, with the

certificate of the reasons aforesaid for taking said deposi-

tions, with my own hand, to the court for which the

same were taken.

I do farther certify that I am not of counsel or attor-

ney for any of the parties to this cause, and am not re-

lated in any way to any of said parties, or interested in

any way in the event of this cause.

Witness mv hand and notarial seal, this 30th day of

March, 1892.

[Seal] DAVID S. OLIVER,

Notary Public and Special Examiner as aforesaid.

Notary fees, §30.00, paid by Samuel R Smith.

D. S. Oliver.

[Endorsed] Circuit Court of U. S., Northern Dis-

trict of California. Samuel R. Smith et al. v. Vul-

can Iron Works. No. 11223. Depositions on behalf of

complainants in above entitled suit taken before me

de bent em
t
and scaled up by me, and by me directed and
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transmitted to the Clerk of the above-named Court.

David S. Oliver, Notary Public and Special Examiner.

Received and filed April 6, 1892. L. S. B. Sawyer,

Clerk. Opened by stipulation and refiled April 15,

1892. L. S. B. Clerk. By W. B. Beaizley, Deputy

Clerk.

Circuit Court of the United States, Ninth Circuit, Northern

District of California.

Samuel R. Smith et al., "]
)

Complainants,

v. ^No. 11223.

The Vulcan Iron Works,

Respondent, j ~)

~

Deposition of Wilkin.

Testimony of Theodore S. Wilkin and others, witnesses

on behalf of respondent in the above-entitled cause, taken

by deposition de bene esse, before Hugh Ryan, a commis-

sioner of the circuit court of the United States for the

seventh circuit, at Milwaukee, in the state of Wisconsin,

at his office in said city, on the fourth clay of March,

1892, commencing at the hour of 10:30 o'clock in the

forenoon of that day, pursuant to the annexed order.

Commissioner's office, March 4, 1892, 10, a. m., com-

plainants appeared by Messrs. Langhorne & Miller, their

solicitors, and the respondent by Mr. John A. Wright,

Mr. C. T. Benedict of counsel.

Mr. Murray appeared as of counsel for complainants.

The testimony is objected to by counsel for complain-

ants, first, that the officer before whom the deposition is

taken has no jurisdiction to take the same, because the
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circuit court has no jurisdiction to appoint a special ex-

aminer to take testimony out of the district where the

court is held. 2nd. That the notice under which the depo-

sitions are taken is insufficient, because it does not show

that this is a case authorizing the taking of depositions

de bene esse, and does not comply with the provisions of

section 863 of the revised statutes.

Theodore S. Wilkin, being first duly sworn, testifies as

follows, in answer to interrogatories propounded by Mr.

C. T. Benedict :

—
1 Q. What is your name, your age, and your resi-

dence ?

A. Theodore S. Wilkin ; my age is 42 ;
residence Mil-

waukee, Wisconsin.

2 Q. What is your occupation ?

A. I am a machinery manufacturer.

3 Q. Have you been engaged in the building of band-

saw mills \ and if so, how long 1

A. I have, about six years.

4 Q. Have you been familiar with band-saw mills'?

and if so, for how long a time \

A. Yes: for about 8 years.

5 Q. What has been your knowledge, in a general

way, of band -saw mills, and what has been your business

relation^ with them dining the last eight years?

A. For about two years 1 examined different band-

mills through the country; for the last six years, I have

designed them, manufactured them, sold them, and oper-

ated them.

6 Q. What was your business during the two years
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you speak of with relation to band-saw mills, and to what

extent did you come in contact with them \

A. I was selling machinery at the time, and examin-

ing and handling other mills with a view of posting my-

self for the purpose of designing a mill for manufacture.

7 Q. Have you seen the printed patent-office copy of

the specification of patent 442,645, issued December 16,

1890, to Samuel E. Smith, for improvements in band-

saw mills? and if so, have you examined the said specifi-

cation and drawing, and do you understand the mechanism

therein shown and described 1

A. I have seen the copy of patent referred to, and

have examined it, and am familiar with it, and I under-

stand the device therein shown and described.

8 Q. Do you know of any band-saw mills or struc-

tures in existence before December 16, 1890, in which

there is a rigid column in front of the main column and

in front of the band-wheel arranged to support the front

bearings of the band- wheel axles?

A. I have seen a mill before 1890 ;
yes, sir.

9 Q. Please state when and where you first saw it,

and describe its construction.

A. The first mill I ever saw with a continuous out-

side bearing was one I built myself; that was three years

ago this month.

10 Q. State its general construction.

A. The main frame and outside column of the mill

was all cast in one piece ; the straining device consisted

of a series of levers with the supporting columns pivoted

on knife-edge bearings; of course it had its guides and

other attachments that are usually on band-mills.
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The answer is objected as is also the question, and this

line of examination, because no statutory notice was

o-iven under section 4920 of the Revised Statutes of the

United States. Nor is any public use set up in the an-

swer in anticipation of complainant's patent.

11 Q. State how long before the said mill was con-

structed the patterns therefor were built.

Objection repeated.

A. We built the machine off from the patterns just

as quick as they were done.

12 Q. State how long prior thereto the sketches or

drawings were made from which the mill was constructed.

Objection repeated.

A. I had been working on sketches and drawings for

two years before this machine was built.

13 Q. How long prior to the construction of the mill

did you conceive the idea of making a rigid front sup-

porting column connected rigidly to the rear main col-

umn, and make sketches or drawings illustrating the

same \

Same objection.

A. The first sketches that I ever made for a contin-

uous outside supporting column were made either in 1885

or 1886. It was made for Mr. W. J. Young, of Clinton,

Iowa, the fall before he commenced erecting his new

mill. I think that was in 1886.

14 Q. Was the continuous outside supporting column,

as embodied by you in the mill, made about three years

ago at the present time, ever illustrated or shown sub-

stantially in a United States patent 1

Same objection.
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A. Yes, sir.

15 Q. Please give the number and date of that patent.

Same objection.

A. July 22, 1890, number 432,683, issued to T. S.

Wilkin.

Same objection, and further objected to as not set up

in the answer.

16 Q. State whether or not the drawing figure 1 of

patent 432,683 represents substantially the sketches you

made in 1885 and 1886, and if not, state in what respect

those sketches differed from the drawings in the patent.

Same objection.

A. My patent does not represent the sketches that I

made at that time. My sketches that I made at that

time, and I think I have them yet at my office, were to

utilize my steam compensating gang-frame, setting on

timbers, the outer frame or outside supports for band-

mill shafts rested on timbers overhanging the posts which

supported them from below.

17 Q. State if those sketches represented a rigid

front or outside column supporting the front ends of

axles, which front column was connected medially to the

main column.

Same objection.

A. The front column was a continuous column or

frame between the two shafts; in fact, both columns

were alike, and connected together by the timbers upon

which they sat, immediately between the two wheels.

18 Q. Please state how soon thereafter sketches or

drawings were made for you which more specifically ill us-
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trated the band-wheel support shown in figure one of the

patent 432,683 ?

Same objection.

A. The drawings were commenced, I believe, in the

fall of 1887; the drawings were all dated, and are now at

the shops of the Filer-Stowell Company, formerly the

Wilkin Manufacturing Company; that is, I suppose they

are there.

19 Q. The conception of the device was complete in

your mind at the time of the commencing to prepare

those sketches, was it %

Same objection.

A. It was not.

20 Q. Was it, so far as the outside supporting column

is concerned \

Same objection, and further, that the question is lead-

ing.

A. The idea of the straight outside column was in my

mind from the first, but I did not have it perfected until

after the drawings were completed. I had several differ-

ent ways of applying to the main frame of a mill.

2L Q. Did those ideas include the connecting the out-

side column rigidly to the main column between the

wheels %

Same objection.

A. As I before stated, my first idea was to have the

two frames alike, setting upon timbers, one frame setting

on the ends of timbers overhanging the posts which sup-

ported the main timbers from below.

22 (). Had you seen, prior to December 16, 1890, or

do you know of other devices existing before that time,
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in which there is an outside supporting column connected

to the main column between the wheels'? and if so, please

state what the device is or was, and when and where you

saw it.

Objected to as before.

A. I never saw any, prior to that time.

23 Q. Are you aware of any such devices in which

that form of construction existed prior to that date ?

Same objection, and also for the further reason that the

question has been answered; and for the further reason

that it is calling for hearsay testimony.

A. I don't know of any machines; I never saw any

machines constructed prior to that date in that form.

24 Q. Do you know of any patents issued by the

United States, or in any foreign government, in which

there is such a construction, and if so, please state in

what patents it existed, giving the numbers and dates of

patents, and the persons to whom they were issued, if

you are able to do so.

Same objection.

A. I have seen copies of patents; I will have to refer

to them, though, to refresh my memory. One patent

was issued to C. Meiners, patented August 30, 1881;

also one to W. M. Wilkin, patented July 2, 1889; also

one to W. P. Parish, patented August 21, 1888; also one

to J. A. Brophy, patented July 25, 1882.

25 Q. Have you mentioned all that now occur to you

in which that construction is embodied 1

Same objection.

A. I believe I have.

26 Q. Are you familiar with other patents in which
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the outer journals of the band-wheel pulleys are sup-

ported rigidly apart from each other ? and if so, please

state in what patent or patents such construction exists.

Same objection.

A. There is one other, I believe ;
that is the patent

granted Mr. Smith.

29 Q. Have you seen a copy of the specification and

drawings of the patent 194,225, issued August 14, 1887,

to Doane & Bugbee, for a patent on band-saw mills ?

Same objection.

A. I have ;
yes, sir.

28 Q. Please state the nature and style of the front

or outer support of the axles of the band-wheels as

shown and described in that patent.

A. The outer bearings— the lower bearings have a

rod connected with same, running to what I would term

a turn-buckle, or right-hand and left-hand threaded nut.

In the upper half of this nut is a shaft made hollow at

its upper end, with a shaft extending into this board sup-

port and pivoted to the upper box. By turning the turn-

buckle you can loosen the outer bearings, or slacken them

up, as the operator may choose.

29 Q. Please state briefly and in a general way the

nature and construction of the support of the band-wheels

as shown in the Brophy patent, number 261,579.

The question is objected to, because the patent is not

t up, in tlio answer.

A. The drawing shows a main inside supporting col-

umn, with a neck or bracket extending from it outward

and between the wheel, with tin; outer hearing to the

lower wheel connected to this neck, also the outer hear.
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ing to the upper wheel connected to the neck, forming a

continued outward support or bearing for the wheels.

30 Q. Keferring now to the knife-edge and straining

support of the upper hand-wheel as shown and described

in the Smith patent, 442,645, state if you know of any

machine or patent in which substantially the same devices

existed prior to December, 1890 ; or if you saw drawings

illustrating similar devices before that date, state the

same fully.

The question, so far as it relates to prior machines and

drawings, is objected to for the reasons before stated.

A. I never saw any machines, but I saw drawings,

which were embodied in the W. M. Wilkin patent of

July 2, 1889, in Mr. Halleck's office at Erie, Pennsyl-

vania, I think it was in the fall of 1886, I am not cer-

tain, which is a similar device to that shown in Mr.

Smith's patent.

31 Q. Who is the William M. Wilkin to whom patent

406,322 was issued July 2, 1889, for improvements in

band-saw mills ?

A. He is a brother of mine, in the employ of the

Stearns Manufacturing Company of Erie.

32 Q. How did you come to see those drawings ?

Same objection.

A. Upon my way home from the east I called on my

brother, and he took me up to his patent attorney's (Mr.

Halleck's) office, and showed me the drawings and ex-

plained them to me.

33 Q. Were the drawings that you saw at Mr. Hal-

leck's office in the fall of 1886 the completed patent office

drawings for and as exhibited in this patent, 406,322 ?



74 Smith et al. v. Vulcan Iron Works.

Same objection.

A. I could not say as to that; the principle is the

same.

34 Q. What I meant to inquire was, Do you remem-

ber whether the drawings were then prepared on card-

board in india ink in the manner required for patent

office drawings 1

Same objection.

A. They were prepared on cardboard in the form of

patent office drawings, all lettered and numbered.

35 Q. Prior to December 16, 1890, was it common,

within your knowledge, to support the upper band-wheels

on knife-edge bearings?

Same objection.

A. Yes, sir.

36 Q. Was such support in connection with a lever

or levers adapted to accomplish the straining of the band?

Same objection, and for the further reason that the

question is leading and suggestive.

A. Yes, sir.

37 Q. You may state, if you will, instances of such

style of support for the upper band-wheel as they were

known to you prior to December, 1890, or as shown and

described in any patents prior to that date which occur

to you.

Same objection, so far as the question inquires for prior

knowledge and use.

A. I will refer to Mr. Prescott's patent for one of

September 1

:

,

», 1 887, and E. P. Allis & Co. used a device.

I think that Mr. Esplin of Minneapolis used a series of

levers with knife-edge bearings. I have several patents
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at my office, to which I can refer, showing the knife-edge

bearings.

Cross-examination, by Mr. Murray.

38 X. Q. Will you please look at the cut on page 35

of the Northwestern Lumberman of July 5, 1890, and

state whether you are the Theodore S. Wilkin of the

Wilkin Manufacturing Company ; and second, whether

the band-mill represented by that cut is the one you

refer to as having the outside bearing for the band- wheel ?

A. I am the Wilkin referred to. The mill is not the

mill that I had reference to.

39 X. Q. Was that the band-mill that was being

manufactured by the Wilkin Manufacturing Company at

the date of this publication, and inquired into?

* A. It is one of them.

40 X. Q. How many kinds of band-mills was the

Wilkin Manufacturing Company manufacturing at that

date, July 5, 1890?

Objected to as not being cross-examination, it being-

shown that this mill referred to by the witness is not the

one he testified about this afternoon.

A. They were manufacturing two, of which this was

one.

41 X. Q. How long subsequent to July 5, 1890, did

the Wilkin Manufacturing Company continue to manu-

facture saw- mills like the one represented in the cut just

referred to?

A. We did not manufacture any after this date, to

my knowledge.

Page of " Northwestern Lumberman" referred to
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handed to the commissioner to be marked for identifica-

tion.

Pao-e referred to marked for identification, Complain-

ants' Exhibit Northwestern Lumberman, Hugh Ryan,

Commissioner, March 4, 1892, and returned to Mr.

Murray '

Theo. S. Wilkin.

The taking of testimony under the annexed notice is

closed.

Certificate to Deposition.

State of Wisconsin, |y ss.

Milwaukee County. J

I, Hugh Ryan, a commissioner of the Circuit Court of

the United States for the Seventh Judicial District, re-

siding at Milwaukee, in the State of Wisconsin, do hereby

certify that the annexed and foregoing examination by

deposition de bene esse of Theodore S. Wilkin was taken

before me at my office in the city of Milwaukee, state

and county aforesaid, on the fourth day of March, 1892,

commencing at 10:30, a. m.; that it was taken pursuant to

the annexed notice and order; that it was reduced to

writing by Henry D. Goodwin, a competent and disin-

terested person, in my presence and under my direction;

that it was taken to be used in an action now pending in

the Circuit Court of the United States, Ninth Circuit,

Northern District of California, wherein Samuel R. Smith

et al. are complainants, and the Vulcan Iron Works is

respondent; that the complainants appeared at the tak-

ing of said deposition by Messrs. Langhorne & Miller,

their solicitors, and by Mr. George J. Murray, of counsel;

and the respondent by John J. Wright, its solicitor, and
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Mr. C. T. Benedict, of counsel; that said deponent was

by me, before examination, first duly sworn to testify the

truth, the whole truth, and nothing but the truth, relative

to said cause; that I am not related to either of said

parties, or in any way interested in the event of said cause;

that said deposition was first carefully read over by said

Theodore S. Wilkin, and then by him subscribed in my

presence.
Hugh Ryan,

Commissioner Circuit Court of the U. S., 7th Judicial Cir.

Dated, March 4, 1892.

Fees, $10.00, paid by C. T. Benedict. Hugh Ryan.

Order Appointing Commissioner.

At a stated term, to wit, the November term, A. D.

1891, of the Circuit Court of the United States of

America, of the Ninth Judicial Circuit, in and for the

Northern District of California, held at the Court Room

in the City and County of San Francisco, on Friday, the

twenty-second day of January, in the year of our Lord

one thousand eight hundred and ninety-two.

Present: The Honorable Thomas P. Hawley, assigned

to hold and holding the said Circuit Court as Judge

thereof.

Samuel R. Smith et al.,

Complainants,

The Vulcan Iron Works,

Defendant. J

On motion of J. A. Wright, solicitor for the respond-

ent herein,
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It is ordered that Hugh Ryan, Esqr., a commissioner

of the Circuit Court of the United States for the Seventh

Judicial Circuit, residing at Milwaukee, in the state of

Wisconsin, be and he hereby is appointed Special Ex-

aminer herein to take the testimony of such witnesses as

may be produced and examined before him on behalf of

either party to this cause.

I hereby certify that the foregoing is a full, true, and

correct copy of an original Order made and entered in

the therein entitled cause.

Attest my hand and the seal of said Circuit Court this

22d day of January, A. D. 1892.

[Seal] L. S. B. SAWYER, Clerk.

In the Circuit Court of the United States, Ninth Circuit,

Northern District of California.

Samuel R. Smith et al., "|

Complainants,

v. y No. 11223.

The Vulcan Iron Works,

Respondent.

;

Notice of Taking Depositions.

Sirs,— You will please take notice that on Friday, the

4th day of March, A. D. 1892, at the office of Hugh

Ryan, Esq., a Commissioner of the Circuit Court of the

United States for the Seventh Circuit, at Milwaukee, in

the State of Wisconsin, commencing at the hour of 10:30

o'clock in the forenoon of that day, the Respondent will

proceed to take the testimony of Theodore S. Wilkin,

Charles S. Emerson, D. B. Hanson, J. G. Emery, Jr.,

J. C. Slocum, and W. N. Wilkin, witnesses on behalf of
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Respondent in the above-entitled cause, by deposition de

bene esse, to be taken before the above-named Commis-

sioner, who has been duly appointed a Special Examiner

in said cause.

Dated San Francisco, Cal., 2nd February, 1892.

f _ Yours, etc., :.

JOHN A. WRIGHT,
Solicitor for Respondent.

J

To Langhorne & Miller, Esqrs., Solicitors for Com-

plainants.

Copy of within received February 2, 1892, without

waiving any objections that may be taken to the same.

Langhorne & Miller, :

Sols, for Complainants.

[Endorsed] Deposition of Theodore S. Wilkin.

Opened and refiled April 15, 1892. L. S. B. Sawyer,

Clerk. By W. B. Beaizley, Deputy Clerk.

Complainant's Exhibit "File Wrapper and Contents

of Defendant's Patent."

Department of the Interior.

[Vignette] - ij
- ?

United States Patent Office.

To all Persons to whom these Presents shall come,

greeting.

This is to certify that the annexed is a true copy from

the Records of this Office of the File Wrapper and Con-

tents in the matter of the Letters Patent granted Charles

J. Koefoed, Assignor to the Vulcan Iron Works, Febru-

ary 1, 1892, Number 468,303, for Improvement in Band-

Saw Mills. -

L
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In testimony whereof, I, W. E. Simonds, Commissioner

of Patents, have caused the Seal of the Patent Office to

be affixed this 1st day of March, in the year of our Lord

one thousand eight hundred and ninety-two, and of the

independence of the United States the one hundred and

sixteenth.

[Seal] W. E. SIMONDS,
Commissioner.

Charles R Smith

v.

Vulcan Iron Works.

Complainant's Exhibit. File Wrapper and contents of

defendant's patent. David S. Oliver,

Notary Public.

Petition.

Amount received,

$15.

Chief clerk.

To the Commissioner of Patents.

Your petitioner, Charles J. Koefoed, a citizen of the

United States residing at San Francisco, in the County

of San Francisco, and State of California, prays that Let-

ters Patent be granted to him for the improvement in

Band Saw Mills as set forth in the annexed specifica-

tion.

And be hereby appoint- John Richards, of San Fran-

cisco, California, his attorney, with full powers of substi-

tution and revocation, to prosecute this application, to

make alterations and amendments therein, to receive the

patent, and to transact all business in the Patent Office

connected therewith.
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Signed at San Francisco, County of San Francisco, and

State of California, this 29th day of April, 1891.

CHARLES J. KOEFOED.
To the Commissioner of Patents.

Please to recognize John C. Tasker, of Washington

City, D. C, as Associate Attorney with me in the mat-

ter of the application of Charles J. Koefoed for improve-

ment in Band Saw Mills. John Richards,

Attorney in fact for Charles J. Koefoed.

Specification.

To All Whom it May Concern.

Be it known, that I, Charles J. Koefoed, a citizen of

the United States residing in the City and County of

San Francisco, State of California, have invented certain

new and useful improvements in Band Saw Mills, and I

hereby declare the following description and accompany-

ing drawings to be a full and exact specification of my
improvements."

Mv invention related to Band Saw Mills, such as are

employed for sawing large timber, and especially to the

method of mounting, supporting, and adjusting the wheels

of such machines, and to equalizing the tension on the

saw-blades when in use.

My invention consists in the employment of a weighted

lever and its connected gearing for sustaining and adjust-

ing the top wheels of such machines, and in various fea-

tures of a constructive and functional kind to equalize and

render uniform the tension on saw-blades, as will be here-

after more fully explained and described.

Referring to the drawings :

—
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Fio*. I is a front elevation of a band-saw mill, partially

in section, constructed with my improvements.

Fio. II is a side view of the same machine, showing

the various parts connected and in position.

Fig. Ill is a partial plan view of Figures I and II

taken on line x-y.

Figures IV and V are enlarged views of the straining

lever for sustaining the top wheel of the machine.

Fio*. VI is an end view of Fig. IV.

Fio-. VII shows different views of the nut of the sus-

taining and adjusting screws for the top wheel.

Fig. VIII is a detail showing the top bearing or pivot

of the adjusting screws for the top shaft.

Fig. IX shows a modification of the straining lever

illustrated in Figures IV and V.

Fig. X is a detail showing the method of mounting

the rear bearing of the top wheel shaft.

Similar letters of reference on the different figures in-

dicate corresponding parts of the machine.

In constructing machines according to my improve-

ments, I employ a strong base-plate, A, upon the top of

which is securely bolted a hollow main supporting col-

umn, B. This column, B, is made in the form of a nearly

square, tapering box, enlarged at its base so as to add to

its stability. Bolted to the front of this column are two

hollow outer members, C and D, for sustaining the front

bearings of the top and bottom band-wheel shafts. At

the lower < nd of the outer column, C, is fitted a journal-

box, El, mounted on trunnions, that permits the box to

adjust itself in a vertical plane to any position of the lower

band-whirl shaft, F. Mounted on this shaft is the lower
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band-wheel, Gl, and the main driving pulley, S. The

back end of the lower band-wheel shaft is supported

by a journal-box, E2, that is trunnioned in vertically

sliding boxes, a, a, in the bracket, H, which is securely

bolted to the bottom of the base-plate, A.

The sliding boxes, a, a, are supported vertically by set-

screws, c, c, so the back end of the shaft, F, can be raised

or lowered to any desired [position, and the set-screws

then fastened by means of lock-nuts, as shown.

The front member, D, of the framing is fitted with

guides for the cylindrical-supporting stem, II, which is

telescoped within, as shown by dotted lines in Fig. II.

The upper bearing of the member, D, is fitted with a

half-box to clamp the stem, II, that can be regulated to

take up play or wear by means of two set-screws, e, e, fit-

ted with lock-nuts, as shown in Fig. II.

Fitted to the top of the stem, II, is a trunnion-box, E3,

for supporting the front end of the upper band-wheel

shaft, J, on which is mounted the upper saw-wheel, G2.

The back end of the upper band-wheel shaft, J, is sup-

ported by another trunnion-box, E4, fitted to the top of

the cylindrical stem, 12. At the top of the stem, 12, are

set-screws, m, fitted with lock-nuts, as shown in Fig. X.

The ends of these set-screws bear against the ends of the

trunnions of the bearing, E4-, so that by slacking one

screw and setting up the other, the bearing, E4, will be

moved in a horizontal plane, thereby giving the shaft

what is termed "cross line," and thus secure a proper

adjustment in that plane of the wheel, G2.

The stems, II and 12, being free to turn in their bear-
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ings, the trunnion bearings, E3 and E4, are consequently

free to adjust themselves in any plane.

The outer end of the bearing, E3, is closed, as shown at

Jl, Fig. II, to exclude dirt and grit. The other end of

the rear upper bearing, E4, has also a cup or inclosed ex-

tension, t2, to retain the oil.

The back supporting stem, 12, is guided by means of

bearino-s, nn, bolted to the back of the main supporting

column, B.

The two supporting stems, II and 12, are held in posi-

tion vertically by the supporting screws, Kl and K2,

resting in nuts, Ll and L2, that are pivoted on knife-edge

bearings in the vokes, Ml and M2, at each end of the

combination straining lever, N, shown enlarged in the

detail drawings, Figures IV and V.

The lower end of the supporting screws, Kl and K2,

pass down through the nuts, Ll and L2, and are secured

by feathers to the worm-wheels, Ol and 02. These

worm-wheels engage with worms. Pi and P2, on the

shaft, Q, which is operated from the back by the hand-

wheel, R It can be readily seen that by revolving the

worm-shaft, Q, both worm-wheels move simultaneously,

turning the screws, Kl and K2, so that both the front

and back bearings, E3 and E4, of the upper band-wheel

shaft, J, are raised or lowered at the same time, and to

the same extent.

The upper end iA' the supporting screws, Kl and K2,

are hardened and made concave, and rest against a hard-

ened steel button, S. inserted in the lower end of the

stems. S I and 82. These stems are made with a threaded

screw, and boles are drilled in their sides, as shown in



Smith et al. v. Vulcan Iron Works. 85

Fig. VIII, for inserting a pin-lever, or other similar in-

strument, for revolving them, thereby raising or lower-

ing the bearings, E3 and E4, of the upper wheel shaft,

independent of the screws, Kl and K2, and "tipping"

the upper band-wheel. When properly adjusted, the

stems, Si and S2, are secured by set-screws.

The supporting and straining lever, N, when of cast

iron, is made as shown in Figures IV and V, having

yokes, Ml and M2, at each end, in the arms of which are

inserted steel gibs, d, cl, on which the knife-edge bearings,

h, h, of the nuts, L, rest. Projecting backward on this

lever are two arms, Tl and T2, on the lower side of

which are fitted steel gibs, i, i. These gibs rest upon

knife-edge bearings, 6 fastened in brackets that project,

one from the inner side of the main column, B, and the

other from the inner side of the member, D, as shown in

Figures I and III. Fastened near the center is the long

arm, V, of this straining lever, N, which projects through

an opening in the side of the column, B, and on this lever

are hung the balance-weights, t, by means of the rod, y.

This straining lever, illustrated in Figures IV and V,

may also be constructed as shown in Figure IX, the cen-

tral member, N2, being of wrought iron and cylindrical,

as shown.

In this manner the frictional resistance to movement

of the top wheel, G2, and its supports, is nearly elimi-

nated, and the saws protected from strains other than

are due to its intended work.

Wl and W2 are the saw-guides, and Y, a log being

sawed.

The upper saw-guide, Wl, is supported on a bracket,
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W3, which is adjusted up or down on the main column,

B, by means of the screw, g, operated by a crank, w, and

wheel-gearing below, or by means of a belt and bevel

gearing shown at B2, Figures I and II.

The roller, 1, is to catch and sustain slabs or pieces sawn

from the front of the log, Y, and prevent their contact

with the machinery.

Having thus explained the nature and objects of my

invention, and the method of applying and constructing

the same, what I claim as new, and desire to secure by

letters patent, is :

—

First. In a Band Saw Mill, the pivoted bearings, El,

E2, E3, and E4, mounted on trunnions, as shown; those

for' the upper wheel-shaft, J, free to adjust themselves,

both vertically and horizontally, and those for the lower

wheel-shaft, F, free to adjust themselves in a vertical

plane, substantially in the manner and for the purposes

specified.

Second. In a Band Saw Mill, the adjusting screws, Kl

and K2, formed with spherical pivoted bearings, as shown

in Fig. VIII, and provided with tangent screws, Pi and

P2, worm-wheels, Ol and 02, with the independent ad-

justing stems, SI and S2, so the shaft, J, can be raised or

lowered at each end, or at either end independently, so

the upper wheel, G2, can be adjusted in a vertical plane,

substantially in the manner and for the purposes de-

scribed.

Third. In a Band Saw Mill, the forked or double

straining lever, consisting of members, N, V, Ml, and

M-J, knife-edge bearings, i, i, and crotches, Ml and M2, to
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receive the nuts, Ll and L2, substantially in the manner

and for the purposes herein set forth and described.

Fourth. In a Band Saw Mill, the cylindrical support-

ing stems, ll and 12, fitted with yokes and bearings to

receive the trunnions of theirVipper bearings, E3 and E4,

and screw threaded at their lower ends to receive the

adjusting screws, Si and S2, substantially in the manner

and for the purposes described. ! *

Fifth. In a Band Saw Mill, the upper wheel, G2, and

upper shaft, E3 and E4, having their ends closed as shown

at t and t2; lateral adjusting screws m, m, for the rear

box, E4; arranged and operating substantially in the

manner and for the purpose specified.

Sixth. In a Band Saw Mill, the lower wheel, Gl;

lower shaft, F, and bracket, H, attached to the main frame

A, having vertically adjustable boxes, a, a, for the trun-

nions of the bearing, E2, and set screws, e, e, for holding

these boxes securely in place; substantially in the manner

and for the purposes specified.

Seventh. In a Band Saw Mill, the fulcrum shaft

shown in Fig. IX, arranged with a central cylindrical

member, N, detachable crotches, Ml and M2, with fulcra,

i, i, set to one side of the axis; a straining lever, V, and

knife-edge seats, d, d; the whole combined and operating

substantially in the manner and for the purposes speci-

fied.

In testimony whereof, I have hereunto affixed my sig-

nature in the presence of two witnesses.

CHARLES J. KOEFOED.
Witnesses: Alfred A. Enquist.

W. D. Bent, Jr. J
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Oath.

State of California
j gs

County of San Francisco. J

k

Charles J. Koefoed, the above-named petitioner, a citi-

zen of the United States residing at San Francisco, in

the County of San Francisco, and State of California,

being duly sworn, deposes and says that he verily be-

lieves himself to be the original, first, and sole inventor

of the within described improvement in band-saw mills,

described and claimed in the foregoing specification; that

the same has not been patented to himself, or to others

with his knowledge or consent, in this or any other coun-

try, and that the same has not, to his knowledge, been in

public use or on sale in the United States for more than

two years prior to this application, and he does not know

and does not believe that the same was ever known or

used prior to his invention thereof.

CHARLES J. KOEFOED.

Subscribed and sworn to before me this 29th day of

April, 1891.

[l. s.] Alfred A. Enquist, Notary Public.

[Endorsed] O. K Serial No. 394,561. Paper No. \.

Appl'n Filed May 29, 1891. C. J. Koefoed. U. S.

Patent Office, May 29, 1891.

Hon. Commissioner of Patents. Room 98.

Sir,— In the matter of the application of Charles J.

Koefoed for a band-saw mill, filed May 29, 1891, No.

please amend as follows: —
On page I of the specification, insert after line 51, as

follows: —
"The two front members, G and 1), of the main frame
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are made separately, and are bolted to the front of the

main column, B, as shown in Figs. 1 and 2. These mem-

bers may abut one upon the other, or be bolted together

if required, flanges being provided for that purpose."

Also, on page 5 of the speci6cation, insert after line 49

as follows :
—

Eighth. In a band-saw mill, as shown and described,

the two outer supporting members of the main frame, C

and D, made separately and bolted to the front of the

main column, B, as shown in Figures 1 and 2 of the draw-

ings, substantially as set forth.

Ninth. In a band-saw mill, as shown and described,

the two outer supporting members, C and D, of the main

frame, made separately, and abutted together where they

meet on the main column, B, and provided with flanges,

so they can be bolted together if required, in construct-

ing or in using the machine, substantially as herein set

forth. Respectfully,

JOHN C. TASKER,
Att'y for Koefoed.

[Endorsed] Serial No. 394,561. Paper No. \.

Amendt. Filed May 29, 1891, with Appl'n of C. J.

Koefoed.

Power of Attorney.

Hon. Commissioner of Patents.

Sir,— In the matter of the application of Charles J.

Koefoed for letters-patent for an improvement in Band

Saw Mill filed May 29, 1891, serial number 394,561, I

hereby constitute and appoint Fred E. Tasker, of Wash-

ington, D. C, my associate attorney, with full power to
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transact all business in the U. S. Patent Office connected

with said case, vice John C. Tasker, deceased. _ : ,

Respectfully, i I

JOHN RICHARDS,
Atty. for Koefoed.

Date of signing, July 28th, 1891.

[Endorsed] Serial No. 394,561, Paper No. 1. Asso.

Power Atty. Filed Aug. 6, 1891. C. J. Koefoed. U. S.

Patent Office, Aug, 6, 1891, Division XXIX.

All communications should be addressed to "The Com-

missioner of Patents, Washington, D. C."

Department of the Interior, • J

B. W. S. United States Patent Office.

Washington, D. C, Oct. 7, 1891.

Mailed, " 8, " I

i

Subject: Band Saw Mills. "1

Filed May 29, 1891, No. 394,561.

Charles J. Koefoed, c/o Fred E. Tasker, City.

Please find below a communication from the Examiner

in charge of the application above noted.

W. E. SIMONDS,
Commissioner of Patents.

Room No. 123. Div. XXIX.

Claim 1 is objectionable, by reason of reference to the

drawing in the words "as shown," this claim is met in

patents Nos. 451,106, to Cleveland, Apr. 28, 1891;

142,645, to Smith, Dec. 16, 1890; and presents no pat-

entable novelty over patent 309,881, to Prescott, Sept.

L3, L887, Sawing Machines Band Saw.

Claim 2 is objectionable, by reference to the drawing in

the words "as shown in Fig. 8." It is observed that the
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word " pivoted," in the second line of claim, should be

pivotal.

In claim 3, the members, Ml, M2, of the straining lever

are twice included, the nuts, Ll, L2, are included by in-

ference only, and are without function, in the absence

of co-acting elements, and receiving should be substituted

for " to receive."

Claim 4. In this claim the screws, Si and S2, are not

positively included as elements; this claim is, however,

met in the patent to Smith, above cited.

Claim 5. In regard to this claim it is observed that

the parts, E3, E4, are not the upper shaft, as therein stated,

but are bearings for the ends of said shaft. This claim pre-

sents no patentable novelty over the patent to Prescott,

above cited, it being but the application therein of a

well-known form of journal-box.

Claim 6 presents nothing of invention over patents

388,069, to Parish, Aug. 21, 1888; and 384,112, to Barn-

hurst, June 5, 1888, same class.

Claim 7 is objectionable, by reason of reference to the

drawing by use of the words "shown in Fig. 9." In

other respects this claim appears to be allowable.

Claim 8 is objectionable, by reference to the drawing

and specification by the words "as shown and described,"

and the same is true in regard to claim 9. Claim 8 is,

however, met in patent to Cleveland, above cited, and in

patents 427,404, to Cunningham, May 6, 1890, and

406,322, to Wilkins, July 2, 1889. Sawing-machines,

band-saw ; and claim 9 is met in the patents to Cleveland

and to Cunningham.
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The claims are therefore rejected.

Ballard N. Morris, Exr.

Sprague, Asst. Ex.

[Endorsed] Serial No. 394,561, Paper No. 2. Rejec-

tion. Dated Oct. 6th, 1891. C. J. Koefoed.

Hon. Commissioner of Patents. Room 1 23.

Sir,— Id re application of Charles J. Koefoed, Band

Saw Mill, May 29, 1891, 394,561, please amend as fol-

lows :
—

Pacre 2, cancel the paragraph, beginning with line U,

and ending with line 19, and insert
:

—
"My invention consists essentially in the construction,

arrangement, and combination of the several parts for the

purpose of equalizing and rendering uniform the tension

of saw-blades and for other purposes, substantially as will

be hereinafter described and claimed."

Pao-e 2 line 25, after "of," insert "the mechanism

shown in."

Pacre 2, line 29, after "of," insert "the mechanism

shown in."

Page 2, line 36, erase " method of," and insert "means

tor.

Page 3, line 41, change "II " to " 12."

Cancel the claims, and insert:—
1. In a band-saw mill, the combination of the wheels

and their shafts, pivoted bearings for the ends of said

shafts, which bearings are mounted on trunnions, the

bearings for the upper wheel-shaft being free to adjust

themselves both vertically and horizontally, and those for

the lower wheel-Shaft being free to adjust themselves in

a vertical plane, and straining mechanism for the saw.
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2. In a band-saw mill, the combination of the adjust-

ing screws formed with spherical pivotal bearings, the

tangent-screws therefor, worm-wheels engaged by said

tangent-screws, and the independent adjusting stems, all

arranged so that the upper wheel-shaft can be raised or

lowered at each end, or at either end, independently, to

permit the adjustment of the upper wheel in a vertical

plane, substantially as described.

3. In a band-saw mill, the forked or double-straining

lever having an operating-arm, knife-edge bearings, and

crotches at each end, in combination with the nuts re-

ceived into said crotches, substantially in the manner

and for the purpose set forth.

4. In a band-saw mill, the combination of the upper

wheel-shaft, its trunnion-provided bearings, the vertical

supporting stems suitably constructed to receive and sup-

port the trunnions on the said bearings, said stems being

screw-threaded at their lower ends, the independent ad-

justing stems engaging said screw-threaded lower ends,

the main adjusting-screws formed with spherical pivotal

bearings, and the forked straining-lever, substantially as

described.

5. In a band-saw mill, the combination of the upper

wheel-shaft, its trunnion-provided bearings, the support-

ing stems fitted with yokes and bearings to receive the

trunnions of the said shaft- bearings, the lateral adjusting-

screws for the rear shaft-bearings, and straining mechan-

ism for operating the vertical stems, substantially as

described.

6. In a band-saw mill, the combination of the upper

wheel-shaft, its trunnion-provided bearings, the vertical
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supporting stems wherein the said trunnions are mounted,

the lower ends of said stems being screw-threaded, inde-

pendent adjusting-screws engaging said lower screw-

threaded ends, the main adjusting-screws having spherical

pivotal bearings, and provided with worm-wheels, engag-

ing tangent-screws, together with the nuts on the said

main adjusting-screws, which nuts are supported in

crotches of a straining-lever, together with the said

straining-lever and its operating -arm, substantially as

described.

7. In a band-saw mill, a fulcrum shaft having a cen-

tral member, N. detachable crotches, Ml and M2, with

fulcra, i, i, set to one side of the axis, a straining-lever, B,

and knife-edge seats, d, d, substantially as described.

8. In a band-saw mill, the combination of the strain-

ing lever, N, having yokes, Ml and M'2, at each end, in

the arms of which are inserted steel gibs, d, d, said lever,

N, having also rearwardly projecting arms, Tl, T2, fitted

with steel gibs, i, i, the nuts, Ll and L2, having knife-

edge bearings, h, which rest on the gibs, d, d, the knife-

edge bearings, f, supporting the gibs, i, the handle, B, and

the upper shaft and its connections, substantially as

described.

9. In a band-saw mill, the combination of the strain-

ing-lever, N, having yokes, Ml and M2, at each end, in

the arms of which are the gibs, d, d, said lever being also

provided with gibs, i, the knife-edge bearings, f, on which

the gibs, i, rest, the nuts, Ll and L2, located within the

yokes, and having knife-edge bearings, h, resting on the

cribs (1, the main adjusting-screws, kl and k2, on which

the nuts, Ll and L2, are located, the worm-wheels, Ol
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and 02, secured on the set-screws, Kl and K2, the worm-

shaft having worms, Pi and P2, that engage the worm-

wheels, the vertical supporting stems, the upper wheel-

shaft and its bearings, substantially as described.

10. In a band-saw mill, the combination of the upper

wheel-shaft and its bearings, the vertical supporting stems,

II and 12, in which said bearings are trunnioned, the

stems, Sl and S2, engaging the lower screw-threaded

sockets, II and 12, the adjusting-screws, Kl and K2,

carrying worm-wheels, Ol and 02, engaging worms, Pi

and P2, the shaft, Q, the nuts, Ll and L2, on the screws,

Kl, K2, said nuts having knife-edge bearings, h, and the

straining -lever, N, having yokes, Ml and M2, receiving

the nuts, Ll and L2, and having also gibs, d, on which

the knife-edge bearings, h, rest, substantially as described.

Very respectfully,

Fred E. Tasker,

Atty. for Koefoed.

[Endorsed] Serial No. 394,561. Paper No. 3.

Amendment A. Filed Oct. 10, 1891. C. J. Koefoed.

U. S. Patent Office, Oct. 10, 1891. Division XXIX.

All communications should be addressed to " The Com-

missioner of Patents, Washington, D. C."

Department of the Interior.

B. W. S. United States Patent Office.

Washington, D. C, Oct. 31, 1891.

;
Mailed Nov. 7, "

)
Subject, Band Saw Mills.

Filed May 29, 1891. No. 394,561.

Charles J. Koefoed, c/o Fred E. Tasker, City.
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Please find below a communication from the Exam-

iner in charge of the application above noted.

W. E. SIMONDS,
Commissioner of Patents.

Room No. 123. Div. XXIX.

Claim 5 presents nothing of invention over patents to

Prescott, to Wilkin, to Parish, and to Smith, previously

cited, in view of the fact that it is old to support shafts

in pivoted bearings having trunnions and screws for lat-

eral adjustment, as shown in patents 272,861, to Crowell,

Feb. 27, 1883, and 312,866, to Knecht, Feb. 24, 1885;

432,157, to Cox, July 15, 1890; 278,404, to Crowell,

May 29, 1883, class 64, shaft hanging. Claim 5 is there-

fore rejected.

In claim 7, after " lever," in the third line thereof, V

should be substituted for B. The element in this claim

termed " a central member, K," is not so termed in the

specification, nor in other claims, where it is termed a

" straining-lever." This element should be included by

the terms by which it is identified in the specification.

When corrected as above suggested, this claim may be

allowed

Claims 1, 2, 3, 4, 6, 8, 9, and 10, are thought to be

allowable. B. N. Morris, Examiner.

[Endorsed] Serial No. 394,561. Paper No. 4. Re-

jection dated Oct. 31, 1891. C. J. Koefoed.

Hon. Commissioner of Patents. Room 123.

Sir, -In re application ("has. J. Koefoed, Band Saw

Mill. May 29, 1891, 394,561, please amend as follows:—
Cancel claim 5.
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In the 2nd line of claim 7, change " N " to " N2."

In 3d line of claim 7, erase " a straining-lever, B," and

insert " an arm V." Very Respectfully,

Fred E. Tasker,

Attorney for Koefoed.

[Endorsed] Serial No. 394,561. Paper No. 5.

Amendment. Filed Nov. 10, 1891. C. J. Koefoed.

United States Patent Office, Nov. 10, 1891. Division

XXIX.
Serial No. 394,561.

Issue Division.

All communications should be addressed to "The Com-

missioner of Patents, Washington, D. C."

Department of the Interior, U. S. Patent Office,

Washington, D. C, Nov. 14, 1891.

Charles J. Koefoed, Ass'or, c^o Fred. E. Tasker, Asso.,

City.

Sir, — Your application for a patent for an improve-

ment in Band Saw Mills, filed May 29, 1891, has been

examined and allowed.

The final fee, twenty dollars, must be paid, and the

letters patent bear date as of a day not later than six

months from the time of this present notice of allow-

ance.

If the final fee is not paid within that period, the

patent will be withheld, and your only relief will be by

a renewal of the application, with additional fees, under

the provisions of section 4897, Revised Statutes. The

office aims to deliver patents upon the day of their date,

and on which their term begins to run ; but to do this

properly, applicants will be expected to pay their final
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fees at least twenty days prior to the conclusion of the

six months allowed them by law. The printing, photo-

lithographing, and engrossing of the several patent parts,

preparatory to final signing and sealing, will consume

the intervening time, and such work will not be done

until after payment of the necessary fees.

When you send the final fee, you will also send, dis-

tinctly and plainly written, the name of the inventor and

title of invention as above given, date of allowance

(which is the date of this circular), date of filing, and if

assigned, the names of the assignees.

If you desire to have the patent issue to assignees, an

assignment containing a request to that effect, together

with the fee for recording the same, must be filed in this

office on or before the date of payment of final fee.

Additional copies of specifications and drawings will

be charged for at the following rates: Single copies,

uncertified, 10 cents each. The money should accompany

the order. Very respectfully,

W. E. Simonds,

Commissioner of Patents.

The within title is that given by the Examiner in

charge as most appropriate to your invention. Should

you desire a change in the same, satisfactory reasons

must be given therefor on or before the payment of the

final fee.

In remitting the final fee, give the serial number at

the head of this notice.

United States Patent Office,

Assignment Division.

- •
A
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Jan. 14, 1891.

Chief of Issue and Gazette Division.

No further assignment found of record, up to and in-

cluding Date.

Application of Charles J. Koefoed. Serial No.

395,561. Robt. H. Cottrell,

For Assignment Division.

Memorandum of fee paid at U. S. Patent Office.

Amount Received,

$20.
; ;

Chief Clerk.

Serial No. 394,561. 188-.

Inventor, Chas. J. Koefoed.

Patent to be issued to him.

Name of invention as allowed, Band Saw Mills.

Date of payment, Jan. 14, 1892.

. Fee, 820. {<

Solicitor, F. E. Tasker.

Date of filing, May 29, 1891.

Date of circular of allowance, Nov. 14, 1891.

Send patent to John Richards & Co., 40 California

Street, San Francisco, Cal.

[Endorsed] U. S. Patent Office, Jan. 14, 1892.

Div. 29.

Serial Number, 1891. Ex'r's Book,

394,561. 83—790.
Patent No. 458,303.

Charles J. Koefoed, Ass'or to the Vulcan Iron Works

of same place.

Of San Francisco, County of , State of Cal-

ifornia.

Invention, Band Saw Mills.
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Title, Improvement in Band Saw Mills.

D. S.

J. F. F.

M. H.

United States Patent Office.

Charles J. Koefoed, of San Francisco, California, As-

signor to the Vulcan Iron Works, of same place.

Band Saw Mill.

Specification forming part of Letters Patent No. 468,303,

dated February 2, 1892.

Application filed May 29, 1891. Serial No. 394,561.

(No model.)

To all whom it may concern.

Be it known that I, Charles J. Koefoed, a citizen of

the United States residing in the city and county of San

Francisco, State of California, have invented certain new

and useful Improvements in Band Saw Mills; and I

hereby declare the following description and accompany-

ing drawings to be a full and exact specification of my

improvements.

. My invention relates to band-saw mills such as are

employed for sawing large timber, and especially to the

method of mounting, supporting, and adjusting the wheels

of such machines and to equalizing the tension on the

saw-blades when in use.

My invention consists, essentially, in the construction,

arrangement, and combination of the several parts for the

purpose of equalizing and rendering uniform the tension

of saw-blades and for other purposes, substantially as will

be hereinafter described and claimed.

Referring to the drawings, Figure I is a front eleva-
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tion of a band-saw mill, partially in section, constructed

with my improvements. Fig. II is a side view of the

same machine, showing the various parts connected and

in position. Fig. Ill is a partial plan view of the

mechanism shown in Figs. I and II, taken on line, x, y.

Figs. IV and V are enlarged views of the straining-lever

for sustaining the top wheel of the machine. Fig. VI is

an end view of the mechanism shown in Fig. IV. Fig.

VII shows different views of the nut of the sustaining

and adjusting screws for the top wheel. Fig. VIII is a

detail showing the top bearing or pivot of the adjusting-

screws for the top shaft. Fig. IX shows a modification

of the straining-lever illustrated in Figs. IV and V. Fig.

X is a detail showing the means for mounting the rear

bearing of the top wheel-shaft.

Similar letters of reference on the different figures in-

dicate corresponding parts of the machine.

In constructing machines according to my improve-

ments I employ a strong base-plate, A, upon the top of

which is securely bolted a hollow main supporting-column,

B. This column, B, is made in the form of a nearly

square tapering box enlarged at its base, so as to add to

its stability. Bolted to the front of this column are two

hollow outer members, C and D, for sustaining the front

bearings of the top and bottom band-wheel shafts. At

the lower end of the outer column, C, is fitted a journal-

box, El, mounted on trunnions that permit the box to

adjust itself in a vertical plane to any position of the

lower band-wheel shaft, V. Mounted on this shaft is the

lower band-wheel, Gl, and the main driving-pulley, S.

The back end of the lower band-wheel shaft is supported
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by a journal-box, E2, that is trunriioned in vertically

sliding boxes, a, a, in the bracket, H, which is securely

bolted to the bottom of the base-plate, A. The sliding

boxes, a, a, are supported vertically by set-screws, c, c, so

the back end of the shaft, F, can be raised or lowered to

any desired position, and the set-screws then fastened by

means of lock-nuts, as shown.

The front member, D, of the framing is fitted with

guides for the cylindrical supporting-stem, 1 1, which is

telescoped within, as shown by dotted lines in Fig. II.

The upper bearing of the member, D, is fitted with a

half-box to clamp the stem, II, that can be regulated to

take up, play, or wear by means of two set-screws, e, e,

fitted with lock-nuts, as shown in Fig. II. Fitted to the

top of the stem, II, is a trunnion-box, E3, for supporting

the front end of the upper band- wheel shaft, J, on which

is mounted the upper saw-wheel, G2. The back end of

the upper band-wheel shaft, J, is supported by another

trunnion-box, E4, fitted to the top of the cylindrical stem,

12. At the top of the stem, 12, are set-screws, m, fitted

with lock-nuts, as shown in Fig. X. The ends of these

set-screws bear against the ends of the trunnions of the

bearing, E4, so that by slacking one screw and setting up

the other the bearing, E4, will be moved in a horizontal

plane, thereby giving the shaft what is termed " cross

line," and thus secure a proper adjustment in that plane

of the wheel, G2. The stems, II and 12, being free to

turn in their bearings, the trunnion-bearings, E3 and E4,

are consequently free to adjust themselves in any plane.

The outer end of the bearing, E3, is closed, as shown at Jl,

Fig. II, to exclude dirt and grit. The other end of the
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rear upper bearing, E4, has also a cup or inclosed exten-

sion, t2, to retain the oil. The back supporting-stem, 12,

is guided by means of bearings, n, n, bolted to the back

of the main supporting column, B. The two supporting-

stems, II and 12, are held in position vertically by the

supporting-screws, Kl and K2, resting in nuts, Ll and

L2, that are pivoted on knife-edge bearings in the yokes,

Ml and M2, at each end of the combination straining-

lever, N. (Shown enlarged in the detail drawings, Figs.

IV and V.)

The lower end of the supporting-screws, Kl and K2,

pass down through the nuts, Ll and L2, and are secured

by feathers to the worm-wheels, Ol and 02. These

worm-wheels engage with worms, Pi and P2, on the

shaft, Qrwhich is operated from the back by the hand-

wheel, R. It can be readily seen that by revolving the

worm-shaft. Q, both worm-wheels move simultaneously,

turning the screws, Kl and K2, so that both the front

and back bearings, E3 and E4, of the upper band-wheel

shaft, J, are raised or lowered at the same time and to

the same extent.

The upper end of the supporting-screws, Kl and K2,

are hardened and made concave and rest against a hard-

ened steel button, S, inserted in the lower end of the

stems, Si and S2. These stems are made with a threaded

screw' and holes are drilled in their sides, as shown in

Figs. VIII, for inserting a pin-lever or other similar

instrument for revolving them, thereby raising or lower-

ing the bearings, E3 and E4, of the upper-wheel shaft

independent of the screws, Kl and K2, and " tipping"
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the upper band-wheel. When properly adjusted, the

stems, Si and S2, are secured by set-screws.

The supporting and straining lever, N, when of cast-

iron, is made as shown in Figs. IV and V, having yokes,

Ml and M2, at each end, in the arms of which are in-

serted steel gibs, d, d, on which the knife-edge bearings,

h, h, of the nuts, L, rest. Projecting backward on this

lever are two arms, Tl and T2, on the lower side of which

are fitted steel gibs, i, i. These gibs rest upon knife-edge

bearings, f, fastened in brackets that project one from

the inner side of the main column, B, and the other from

the inner side of the member, D, as shown in Figs. I and

III. Fastened near the center is the long arm, Y, of this

straining-lever, N, which projects through an opening in

the side of the column, B, and on this lever are hung the

balance-weights, t, by means of the rod, y. This straining-

lever (illustrated in Figs. IV and V) may also be con-

structed as shown in Fig. IX, the central member, N2,

being of wrought-iron and cylindrical, as shown. In this

manner the frictional resistance to movement of the top

wheel, G2, and its supports is nearly eliminated and the

sawT
s protected from strains other than are due to their

intended work.

Wl and W2 are the saw-guides, and Y a log being

sawed. The upper saw-guide, Wl, is supported on a

bracket, W3, which is adjusted up or down on the main

column, B, by means of the screw, g, operated by a crank,

w, and wheel-gearing below, or by means of a belt and

bevel-gearing (shown at B2, Figs. I and II).

The two front members, C and D, of the main frame

are made separately and are bolted to the front of the
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main column, B, as shown in Figs. I and II. These

members may abut one upon the other or be bolted to-

gether, if required, flanges being provided for that pur-

pose.

The roller 1, is to catch and sustain slabs or pieces

sawed from the front of the log, Y, and prevent their

contact with the machinery.

Having thus explained the nature and objects of my

invention and the method of applying and constructing

the same, what I claim as new, and desire to secure by

Letters Patent, is :

—
1 In a band saw mill, the combination of the wheels

and their shafts, pivoted bearings for the ends of said

shafts which bearings are mounted on trunnions, the

bearing for the upper-wheel shaft being free to adjust

themselves both vertically and horizontally and those tor

the lower-wheel shaft being free to adjust themselves in a

vertical plane, and straining mechanism for the saw.

•I I„ a band saw mill, the combination of the adjust-

ing-screws formed with spherical pivotal bearings, the

tangent screws therefor, worm-wheels engaged by said

tangent screws, and the independent adjusting-stems all

arranged so that the upper-wheel shaft can be raised or

lowered at each end or at either end independently to

permit the adjustment of the upper wheel in a vertical

plane, substantially as described.

3 I,, a band saw mill, the forked or double straimng-

lever having an operating arm, knife-edge bearings, and

crotches at each end, in combination with the nuts re-

ceived into said crotches, substantially in the manner and

for the purpose set forth.
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4. In a band saw mill, the combination of the upper-

wheel shaft, its trunnion-provided bearings, the vertical

supporting-stems suitably constructed to receive and

support the trunnions on the said bearings, said stems

being screw-threaded at their lower ends, the independent

adjusting-stems engaging said screw-threaded lower ends,

the main adjusting-screws formed with spherical pivotal

bearings, and the forked straining-lever, substantially as

described.

5. In a band saw mill, the combination of the upper-

wheel shaft, its trunnion-provided bearings, the vertical

supporting-stems wherein the said trunnions are mounted,

the lower ends of said stems being screw-threaded, inde-

pendent adjusting-screws engaging said lower screw-

threaded ends, the main adjusting-screws having spherical

pivotal bearings and provided with worm-wheels engaging

tangent screws, together with the nuts on the said main

adjusting-screws, which nuts are supported in crotches of

a straining-lever, together with the said straining-lever

and its operating arm, substantially as described.

6. In a band-saw mill, a fulcrum-shaft having a central

member, N2, detachable crotches, Ml and M2, with

fulcra, i, i, set to one side of the axis, an arm, V, and

knife-edge seats, d, d, substantially as described.

7. In a band-saw mill, the combination of the straining-

lever, N, having yokes, Ml and M2, at each end, in the

arms of which are inserted steel gibs, d, d, said lever, N,

having also rearwardly projecting arms, Tl, T2, fitted

with steel gibs, i, i, the nuts, Ll and L2, having knife-

edge bearings, h, which rest on the gibs, d, d, the knife-

edge bearings, f, supporting the gibs, i, the handle, B,
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and the upper shaft and its connections, substantially as

described.

8. In a band-saw mill, the combination of the straining-

lever, N, having yokes, Ml and M2, at each end, in the

arms of which are the gibs, d, d, said lever being also

provided with gibs, i, the knife-edge bearings, f, on which

the gibs, i, rest, the nuts, Ll and L2, located within the

yokes and having knife-edge bearings, h, resting on the

gibs, d, the main adjusting-screws, kl and k2, on which

the nuts, Ll and L2, are located, the worm-wheels, Ol

and 02, secured on the sets-crews, Kl andK2, the worm-

shaft having worms, Pi and P2, that engage the worm-

wheels, the vertical supporting-stems, and the upper-wheel

shaft and its bearings, substantially as described.

9. In a band-saw mill, the combination of the upper-

wheel shaft and its bearings, the vertical supporting-stems,

ll and 12, in which said bearings are trunnioned, the

stems, Si and 32, engaging the lower screw-threaded

sockets, ll and 12, the adjusting-screws, Kl- and K2,

carrying worm-wheels, Ol and 02, engaging worms, Pi

and P2, the shaft, Q, the nuts, Ll and L2, on the screws,

Kl, K2, said nuts having knife-edge bearings, h, and the

straining-lever, N, having yokes, Ml and M2, receiving

the nuts, Ll and L.2, and having also gibs, d, on which

the knife-edge bearings, h, rest, substantially as described.

In testimony whereof, I have hereunto affixed my sig-

nature in the presence of two witnesses.

CHARLES J. KOEFOED.
Witnesses: ALFRED A. ENQUIST.

W. D. Bent, Jr.
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[Endorsed] No. 11223. U. S. Circuit Court, Nor.

Dist. Cal. Saral. R. Smith et al. v. The Vulcan Iron

Works. Filed April 15, 1892. L. S. B. Sawyer, Clerk.

By W. B. Beaizley, Deputy Clerk.

Li the Circuit Court of the United States for the Ninth

Judicial Circuit in and for the Northern District of Call-

fornia.

Samuel R. Smith et al.,
)

Complainants,

V-. -In Equity, No. 11223.

Vulcan Iron Works,

Respondent.

Caption to Depositions.

Be it remembered, that on the 20th day of July, A. D.

1891, and on the several days thereafter to which the

examination was regularly adjourned, as hereinafter set

forth, at my office, room 57, in the United States Ap-

praisers' Building, on the northeast corner of Washing-

ton and Sansome Streets, in the city and county of San

Francisco, state of California, before me, S. C. Houghton,

Examiner in Chancery, of the Circuit Court of the

United States for the Ninth Circuit and District of Cal-

ifornia, personally appeared the several witnesses whose

names are hereinafter set forth, who were produced and

examined on behalf of the respective parties to the above-

entitled cause.

John H. Miller, Esq., appeared as counsel on behalf of

complainant, and John A. Wright, Esq., as counsel on

behalf of respondent.
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; 2
Following is a record of the proceedings:—

Monday, July 20, 1891.

Present: Mr. Miller, of Counsel for Complainants;

Mr. Wright, of Counsel for Kespondent.

Examination in Chief of James H. Graham, on behalf

of Complainant.

Q. 1 (by Mr. Miller). State your name, age, place

of residence, and occupation.

A. My name is James H. Graham; my age is thirty-

three years, I reside in San Francisco, and am, by occu-

pation, Vice-President and Manager of the Vulcan Iron

Works.

Q. 2. How long have you been connected with the

Vulcan Iron Works, Mr. Graham \

A. It will be three years in October, — two or three

years.

Q. 3. In what capacity ? ,
~ i

A. Vice-President and Manager.

Q. 4. What class of business is the Vulcan Iron Works

engaged in doing ?

A. General foundry and machine business.

Q. 5. Where is their place of business 1

A. Fremont Street, San Francisco. 137 Fremont

is the office.

Q, G. How long have they been engaged in that class

of business?

i
A. Ever since their organization, very nearly three

years ago.

Q. 7. Is it a corporation J I *:•

A. Yes, sir ; it is a corporation.
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Q. 8. Under the laws of what state ?

A. Under the laws of the State of California.

Q. 9. Have they ever made any saw-mill machinery

of any kind ?

A. Yes, sir. I

Q. 10. What kind.

Mr. Wright. We object to that question, on the ground

that it is immaterial and irrelevant, unless the question

is directed to some particular dates and times subsequent

to the date of the granting of any patent to the complain-

ant. I do not consider that complainant has any right

to inquire respecting the business of defendant corpora-

tion, except in respect to particular acts since the grant-

ing of the patent to the complainant in this cause alleged

to be an infringement of his rights, and I direct the wit-

ness not to answer the question until passed upon by the

court.

Mr. Miller. Will you please answer the question, Mr.

Graham ?

A. By direction of my counsel, I decline to answer.

Mr. Wright. If the question is put to the witness as

to when they made saw-mill machinery, there will be no

objection to his answering any questions as to saw-mill

machinery made after the date of complainant's alleged

patent.

Q. 11. Has the Vulcan Iron Works made or sold any

band-saw mills, to your knowledge ?

A. They have. -«fflHI

Q. 12. What do you call that mill ?

A. We call it the Vulcan Band Mill. I suppose you

refer to the one we made ?
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Q. 13. Yes. To whom did you sell it?

Mr. Wright. If you will permit me to ask the witness

a single question, there will be no difficulty in proceeding

with the examination.

Mr. Miller. You can ask him all the questions you

want to when you come to cross-examination. I do not

see that you have any right to interfere with the exam-

ination at this time.

Mr. Wright. I object to the question, on the ground

that the Complainant has no right to make inquiry as to

the business of the defendant generally, and that it is im-

material and irrelevant, unless it appears by previous ad-

mission of the witness that the sawT-mill referred to was

made subsequent to the date of the Complainant's alleged

patent.

Q. 14. Do you refuse to answer the question, Mr.

Graham'?

A. I decline to answer.

Q. 15. On what ground?

A. By advice of my counsel.

Q. 16. Will you please describe that band-saw mill

which the Vulcan Iron Works sold, which you have just

testified to ?

Mr. Wright. I reiterate my objection last referred to,

and I say that if the saw -mill alluded to was sold after

the date of Complainant's alleged patent, there will be no

objection to an answer from the witness being made.

(}. 17. Po you refuse to answer that question also?

A. I decline to answer.

Q. IS. Have you any drawing in your possession or

under \our control showing the construction of that mill ?
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A. Of which mill ?

Q. 19. The one you have just testified to as having

been sold by the defendant.

A. We have drawings in our possession.

Q. 20, Where are they 1

A. In the draughting-room of the Vulcan Iron Works,

I presume they are. I have not seen them.

Q. 21. Do those drawings correctly represent the con-

struction of the mill which you sold ?

A. They do.

Q. 22. Are they working drawings ?

A. They are.

Q. 23. Will you please produce before the the Exam-

iner the said drawings, so that we can make a copy of the

same to offer in evidence in this case ?

Mr. Wright. I object to the question, on the ground

that it is immaterial and irrelevant ; and on the further

ground that no citizen can be subjected to this kind of

inquiry as to his business or affairs, without apparent rel-

evancy to the subject of litigation ; and on the further

ground that no process has been used for the production

of any documents or papers.
,

(Q. 23 read.) ,!

A. I must decline to do so, by advice of counsel.

Mr. Wright. I reiterate my offer to make disclosure

of the details of any mill or machinery that has been

made or sold by the defendant since the date of the com-

plainant's alleged patent, if it be in good faith asserted

that such machinery was an infringement of any of the

rights of the complainant.
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Q. 24 (by Mr. Miller). Is the Vulcan Iron Works

at present engaged in manufacturing any band-saw mills?

I

A. It is. !

Q. 25. How many ?

A. I speak in a general way. We are not actually

performing work at the present time. We are engaged

in the business of manufacturing, and consequently we

are engaged in manufacturing band-saw mills. I did not

refer to the actual construction of one in the shop at the

present time.

Q. 26. Well, have you one on construction now ?

A. We have one completed now in the shop.

Q. 27. When was it manufactured ?

A. It was completed some two or three months ago.

Q. 28. Was it made for an order, or just for stock ?

:

A. It was made in stock.
,

Q. 29. Is it for sale now 1

A. It is.

Q. 30. Are you offering it for sale to any one who de-

sires to purchase it ?

A. We are.

Q. 31. Do you intend to sell it if you can get an order

for it ?

A. We do.

Q. 32. Was it made since the 16th of December, 1890?

A. It was.

Q. 33. How does that band-mill compare with the

other band-mill which you stated you had sold \

A. We think it is a much better one.

Q. How dors it compare in construction !

Mr. Wright. What other band-mill do you refer to?
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Mr. Miller. The other band-mill which the witness

testified was sold.

Mr. Wright. I object to the question, on the ground

that it is immaterial, irrelevant, and incompetent; and,

moreover, that it is indefinite in point of the requested

comparison.

Q. 35 (by Mr. Miller). Do you refuse to answer

this question also \

A. I decline to answer.

Q. 36. Have you drawings of this present band-mill

in your possession or under your control ?

A. That is my belief.
,

Q. 37. Where are those drawings \

A. If we have them, they are at the works of the

Vulcan Iron Works, in the draughting-room.

Q. 38. Will you please produce those drawings here

before the Examiner, so that we can take a tracing of

them to be used as evidence in this case ?

A. I will.

Q. 39. Has the Vulcan Iron Works advertised these

band-mills for sale?

A. It has.

Q. 40. In what way ?

A. Newspaper advertisements, circulars, and so forth.

Q. 41. I now hand you a copy of the periodical known

as " The Pacific Coast Wood and Iron," dated February,

1891, purporting to have been published at San Fran-

cisco, and call your attention to page 80 of the same, and

ask you whose advertisement that is ?

A. That is the advertisement of the Vulcan Iron

Works, as it states.
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Q. 42. What is it an advertisement of?

Mr. Wright. I object to the question on that ground,

that the advertisement speaks for itself.

Q. 43 (by Mr. Wright). Answer the question, What

is it an advertisement of, in very general terms?

A. The Vulcan Band Mill. It is a general view of

the same.

Q. 44 (by Mr. Miller). Of what band-mill?

A. Well, it is a general view of the band-mill that we

proposed to make and sell at the time of this advertise-

ment.

Q. 45. About what time was that advertisement in-

serted ?

A. That I cannot remember."

Q. 46. That publication purports to have been made

in February, 1891. Would you say that was about the

time that you inserted it ?

A. I could n't remember.

Q. 47. Well, you did certainly insert it in that month,

in February, 1891, didn't you?

A. What do you mean by " insert" it ?

Q. 48. Put it in that paper and pay for it.

A. I don't know that it was put in at that particular

time, and I don't know when it was paid for.

Q. 49. Can you procure the necessary information

from your shop to enable you to answer the question as

to when you commenced advertising that band-mill in

that way ?

A. I don't think that I could, because these advertise-

ments are being changed from time to time, and it is not

a matter that is made a close record of. We have a
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standing advertisement at the present time, and I think

we had at that time, of general machinery.

Q. 50. Was that advertisement inserted before or after

you sold the first band-mill which you testify was sold ?

A. It was inserted after we sold the band-mill you

refer to ?

Q. 51. What was the object of inserting this adver-

tisement in this paper?

A. To extend the business of the Vulcan Iron Works.

Q. 52. In what line?

A. General saw mill machinery and automatic fire-

extinguishing appliances.

Mr. Wright. Now, I wish to state that as to any

transactions after the 16th of December, 1890, we have

no objections to questions being put to the witness, that

date being the date of complainant's patent.

Q. 53 (by Mr. Miller). Does that cut in this adver-

tisement correctly represent the band-mill that the de-

fendant is making and selling, or offering for sale ?

A. That I could n't say, because this is a general view,

and 1 cannot speak as to the details.

Q. 5 4. As far as the view goes, is it a correct view,

then?

A. It is a general view, and it is correct in a general

way.

Q. 55. It is a perspective view, isn't it ?

A. It is a perspective view.

Q. 56. As a perspective view of the machine, then, is

it correct ?

A. In a general way, it is.
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Q. 57. Well, is it wrong in any way, or is it correct

in any way ?

A. I cannot say. My knowledge of it only goes to

the fact that it was intended by me to be a general view.

Q. 58. What did you, personally, have to do with the

band-mill in question ?

A. Which band-mill is in question ?

Q. 59. The one that the Vulcan Iron Works is mak-

ino-, or proposing to make and sell \

A. Well, I had this general view put in the paper for

one thing.

Q. 60. What do you mean by saying that you had it

put in ? What did you have to do with it in that regard?

A. I ordered the newspaper to insert this advertise-

ment which includes this cut.

Q. 61. Who made this cut? j

A. The cut was made by Mr. Schultze.

Q. 62. Who is he ?

A. He is an engraver in San Francisco.

Q. 63. By whom was he employed to make the cut ?

A. By the Vulcan Iron Works.

Q. 64. What did he make the cut from?

A. I can't exactly say. I presume he—
Mr. Wright (interrupting). Never mind what you

presume If you can't say of your own knowledge, you

are not asked to say anything else.

Q. 65 (by Mr. Miller). 'Who gave him the order

or direction to make the cut?

A. . I can't say who told him specifically to go ahead

with it. I will accept fche responsibility for telling him
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to do it, but I can't say who had the specific talk with

him by which he commenced the work.

Q. 66. Did you give him any data from which to

make the cut %

A. I can't say that I did, personally.

Q. Well, who did \ - , > ,

A. It might have been—
Q. 67 (by Mr. Wright, interrupting). Never mind

what might have been, Mr. Graham.

A. I can't say.

Q. 68 (by Mr. Miller). Was the machine in the

shop at the time the cut was made ?

A. There was a machine in the shop at the time the

cut was made.

Q. Now, can't you recollect when that was ?

A. I cannot, specifically.

Mr. Wright. We will give you the origin of that cut

as near as can ascertain, if you desire it, Mr. Miller;

we will tell you who made the drawing, and to whom it

was delivered, and when it was delivered, if we can find

out, and all the circumstances.

Mr. Miller. I offer in evidence page 80 of this publi-

cation, " Pacific Coast Wood and Iron," dated February,

1891.

(Marked "Complainant's Exhibit A.")

Mr. Wright. Any information respecting the origin

of that advertisement will be granted to complainant im-

mediately, if complainant chooses to put in writing the

information he desires to have, or we will produce any

one of the employees of the Vulcan Iron Works to testify

in regard to it.
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Mr. Miller. Then I request the witness to produce all

of said information in reference to said cut, as to when it

was made, and by whom it was made, and from what data

it was made, and what data was given to the draughtsman

who made it.

Q. 70. Are you acquainted with the Joshua Hendy

Machine Works, situated on Fremont Street, in this city?

A. I am.

Q. 71. Did you ever see any band-saw mill in their

possession that was for sale by them ?

A. I did not.

Q. 72. Where is their shop ?

A. At the corner of Mission and Fremont streets.

Q. 73. Is that their shop or office, which ?

A. It was their shop; I believe that recently they

have moved it elsewhere.

Q. 73. Haven't they a shop out at North Beach

where they manufacture their machinery?

A. I think they have a foundry over there.

Q. 74. Have you ever been in that shop?

A. I was in the unfinished building once before it was

occupied, some four or five years ago.

Q. 75. Did you ever send any one over there to ex-

amine a band-mill?

A. I did not

Q. 7G. Do you know whether or not any employees of

the Vulcan Iron Works ever went over there and exam-

ined a band-mill I

A. I do.

Q. 77. Well, did any such employee over go over there

and examine a band-mill ?
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A. Our Mr. Charles Koefoed saw a band-mill at that

place.

Q. 78. What is his employment with the Vulcan Iron

Works ?

A. He is engineer and draughtsman.

Q. 79. Does he make any of your drawings for your

band-mills that you sell ?

A. I don't think that he made any drawings himself.

Q. 80. Were any made under his direction?

A. He has general charge of the draughting-room, and

it would necessarily follow that whatever drawings were

made were so made under his direction.

Q. There are men under his direction in the drawing-

room, are there ?

A. There are.

Q. 82. Several?
1

'

""

A. Well, there is a young man and a boy at the present

time.

Q. 83. Are they under the direction of Mr. Koefoed ?

A. Under his immediate direction.

Q. 84. For what purpose did he go over to the

Hendy foundry ?
,

A. I could n't sav.

Q. 85. How do you know he went over there at all ?

A. My recollection is that he told me he was over in

that neighborhood, and that he saw a band-mill there.

Q. Did you know whose band-mill that was ?
(

A. I don't know who it belonged to.

Q. 87. Did you ever see the band- mill of Smith,

Myers, and Schnier, known as the Climax ?

A. I did. -
•' J
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Q. 88. When'?

A. I saw one here some four or five months ago ; say,

some place about five or six months ago, on the wharf, at

San Francisco.

Q. 89. Do you not know as a fact that the Joshua

Hendy Machine Works is the agent on this coast for the

Smith, Myers & Schnier band-mill ? y . j

A. I believe that they are.

Q. 90. Isn't that a well-known fact amongst machine-

men here ? \ \

A. I can only speak as to the machine-men that I

have heard make a statement on the subject.

Q. 91. Did you examine this band-mill which you saw

down on the wharf?

A. I made no thorough examination. I simply looked

at it,— glanced at it.

Q. 92. Did you understand from that examination its

mode of operation ?

A. I was not assisted in any understanding from look-

ing at that. I had a general idea from other sources as

to its mode of operation, and simply casually looked at it,

as I happened to be in that neighborhood.

Q. 93. From what other sources had you secured that

prior information ? , .

.

\

A. From their alleged patent.

Q. 94. When did you examine that?

A. Some time after it was issued, and before the

present moment.

Q. 95. You refer to the patent which is sued on in

this case ?

A. I believe that is the only patent.
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Q. 96. Is it the patent which was issued December

16th, 1890, and numbered 442,645 ?

A. That is the patent.

Q. 97. Now, when did you examine that patent?

A. I cannot locate the time any more definitely than

to say it was a few months after it was issued, which was

in December, 1890, — December 16th, 1890.

Q. 98. How did you procure a copy of the patent?

A. I instructed Mr. Koefoed, I think, to seud on to

Washington and get copies of this patent.

Q. 99. Had you built any band-mill prior to that time ?

A. We had.

Q. 100. How did you come to hear about the patent,

anyway ?
~

A. I think Messrs. Langhorne & Miller, of San Fran-

cisco, sent us a letter notifying us, but my recollection is

not positive on the subject.

Q. 101. Is it not a fact that that notification was not

sent to you until long after you had got a copy of the

patent from Washington ?

A. I cannot say as to the fact.

Q. 102. Then I will request you to produce the letter

which was sent to you by Langhorn & Miller, and show

the date when it was, and also the time when you got the

patent from Washington, at our next sitting ; will you do

so 1

A. Well, I don't know that I can do either one or the

other. We don't keep a record of the times when we

receive matter of that kind ; that is, as far as the patent

is concerned, and I do not testify positively that we re-

ceived a letter to that effect, or any letter. I only speak
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from my recollection. I will, however, make search and

produce any letters that I have from Langhorne & Miller,

and any letters that I may have from the Patent Office.

Q. 103. Have you still possession of that patent, or

that copy of that patent ?

A. We have a copy of the patent. I presume it is

one of those that came at that time, as I think there

were more than one, but I am not sure as to the fact.

Q. 104. Did you have a machine in process of con-

struction at the time you received the patent ?

A. I think we did, but I can't say positively. I have

nothinor to fix the date in my mind of either matter.

Q. 105. Then I will request you to bring from your

office data showing the time when you commenced to

build the machine which you now have on hand, and

also the drawings showing the construction and mode of

operation of the same 1

Mr. Wright. These matters will be produced, if coun-

sel will be kind enough to put in writing what he desires

to be produced. The witness has come here without a

subpoena duces tecum, and desires to have a memorandum,

so that he will not overlook any of them.

Q. 106 (by Mr. Miller). Can you fix the date at which

you saw this band-mill down on the wharf that you spoke

of?

A. I cannot.

Q. 107. Did you ever see any other band-mill of that

description, besides that one belonging to Smith, Myers

& Schnier ?

A. I did not.

Q. 108. Now, if I understand you correctly, you say
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your firm has manufactured^wo of these hand-mills ; Is

that correct ?

A. -We have manufactured two band-mills.

Q. 109. Were they both alike, or substantially alike \

Mr. Wright. Do you mean since December, 1890 1

A. No ; the question did not state when. I was

asked if we made two of those band-mills, and I replied

by saying that we had made two band-mills.

Q. 110. (Q. 109 repeated.)

Mr. Wright. I object to the question, on the ground

that it is immaterial and incompetent, and I advise the

witness that it is not necessary to answer, unless there is

some definite time alleged.

(Q. 109 read.)

Mr. Wright. I object to the question, on the ground

that it is immaterial and irrelevant, unless counsel is

understood to be referring to band- mills manufactured

since the 16th of December, 1890.

Q. Ill (by Mr. Miller). Do you decline to answer

this question ?

A. I decline.

Q. 112. When was the first band-mill made, which

you have referred to as having been made by the Vulcan

Iron Works?

A. What is the date of that patent ?

Mr. Wright. December 16th, 1890.

A. In August or September, 1890.

Q. 113 (by Mr. Miller). To whom was it sold?

A. To the Elk River Mill and Lumber Company.

k Q. 114. Where is that mill located 1
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A. At the saw-mill of that company, in Humboldt

County, California.

Q. 115. How did that mill compare with the cut which

is shown at page 80 of this "Exhibit A" before you?

i

A. This cut, in a general way, is a view of that mill.

Q. 116. Who made the drawings for that mill (

A. They were made, under Mr. Koefoed's direction, in

the drawing-room of the Vulcan Iron Works. ^

Q. 117. Were or were not these drawings subse-

quently used in making the second mill which you now

have in stock ?

A. That I cannot state.

Q. 118. How many sets of drawings have been made

by the Vulcan Iron Works for these mills ?

A. That I cannot say.

Q. 119. Who would be able to furnish that informa-

tion from the Vulcan Iron Works ?

A. Mr. Koefoed.

Q. 120. What was the capacity of this first mill which

you made ?

A. Do you mean in feet?

Q. 121. Yes ; what work would do it in a day ?

A. That would depend, of course, on how it might be

used. Its capacity might be said to average forty or fifty

thousand in a dav.

Q. 122. To what use did the Elk River Mill and

Lumber Company put that mill after they bought it, if

you know {

A. Sawing lumber.

Q. L23. Was it set up in operation to saw lumber by

them ?
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A. It was.

Q. 124. Do you know whether or not it did saw lum-

ber ?
a ,

A. Only by being told so.

Q. 125. You never saw it, then, after it was set up ?

A. I did not.

Q. 126. Did any one connected with the Vulcan Iron

Works have anything to do with setting it up, or super-

intending the setting of it up ?

A. My recollection of it is, that Mr. Koefoed was up

there at the time it was set up, but what part he actu-

ally took in the setting of it up I cannot state.

Q. 127. Was the mill successful?

A. That is my belief and information.

Q. 128. Was it paid for?

A. It was.

Q. 129. That is pretty good evidence, then, that it

was successful, is it not ?

A. Well, most people would look at it that way. A
lawyer is sometimes paid when he is not successful.

Q. 130. Are these mills cheap or expensive ?

Mr. Wright. I object to it, as wholly immaterial and

irrelevant, and as being indefinite and incompetent, as to

whether they are cheap or expensive. That is a matter

that no one can determine.

Q. 131 (by Mr. Miller). Do you decline to answer

the question.

Mr. Wright. Yes ; I advise you not to answer it. |

A. I decline to answer it.

Q. 132. Then I will inquire at what price you sold

these band-mills ?
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A. I must decline to answer that question, as it

would be disclosing the business of the Vulcan Iron

Works.

Q. 133. At what price did you sell the one which

you sold to the Elk River Mill and Lumber Company ?

A. I must decline to answer that, for a similar reason.

Q. 134. What do you ask for the one which you

have in stock 1

A. I must decline to answer that, for a similar reason.

Mr. Wright. I desire to say that there will be no

objection made or raised to any question regarding the

manufacture of any of these mills since the 24th of

September, 1889, that being the date of the applica-

tion for the Complainant's patent, excepting in respect

to price or profit. That will have to be answered when

it is determined that we are infringers.

Q. 135 (by Mr. Miller). Who made the drawings for

the band-mill that was sold to the Elk River Mill and

Lumber Company ?

A. They were made under the direction of 'Mr. Koe-

foed.

Q. 13G. Do you know from what data he made them?

A. I do not.

Q. 137. Do you know whether or not the drawings

were made in the shop, or whether they were brought

there by sonic other person ?

A. I can only answer that as to information.

Q. L38 (by Mr. Wright). Well, you needn't answer

from information. '

""

Q, L39 (by Mr. Miller). From whom did yen de-

rive the information ?
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A. From Mr. Koefoed.

Q. 140. And he is one of the employees of the Vul-

can Iron Works 1

A. Yes, sir.

Q. 141. Now, what information did you derive from

him ?

A. That the drawings were made in the shop.
*

Q. 142. What was the name of the man who ordered

the machine on behalf of the Elk River Mill and Lum-

ber Company 1

A. Mr. N. H. Falk. ~

Q. 143. Is it not a fact that Mr. Falk brought to the

the Vulcan Iron Works blue prints to be used in the

manufacture of the band-mill ?

A. I never saw any blue prints. If he did, I did n't

know about it, and don't know, so far as ever seeing the

drawings or having any personal knowledge ; and to the

best of my recollection he did^not.

Q. 144. With whom did Falk have his dealings in or-

dering the band-mill?

A. Mostly with Mr. Koefoed. {

Q. 145. Is Mr. Koefoed a salesman?

A. He is. That is, he sells. He looks after that

branch of the business, both as to securing work, and

also desionincy and looking after work in the shop of saw-

mill machinery.

Q. 146. Is it not alact thatuFalk brought there with

him drawings of some kind, to be used in the manufacture

of the band- mill ? i

A. If he]did, I didn't see them.

..J J
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Q. 147. You bad not manufactured any band-mills

prior to tbe time Falk came tbere, bad you ?

A. We bad not.

Q. 148. Had you started about manufacturing them,

or intending: to manufacture them, before be came there?

A. We had.

Q. 149. And this was the first order you got

!

A. Yes, sir,; the first order.

Q. 150. Had you made any drawings prior to this

time ? I mean your company, of course.

A. I couldn't say as to that. I had talked with parties

in the drawing room, and salesmen, about band-mills. I

had not made any drawings myself. We had discussed

the matter at various times, and just what sketches or

drawings were made, I cannot testify to.

Q. 151. Did you have any conversation with Falk

when he came there to order the mill ?

A. I did.

Q. 152. Is it not a fact that Falk came there and told

you what kind of mill he wanted you to make, and that

you made the mill after his directions '

A. When you say "you," do you mean me personally ]

Q. 153. I refer to the Vulcan Iron Works.

Mr. Wright. Now, you will answer with respect to

dealing with yourself, Mr. Graham, so we will have no

misunderstanding.

A. I did not discuss the question of detail with Mr.

Falk. I understood that Mr. Falk was to give, and he

did give, us the benefit of his opinion as to the nee*

tiea of a band-mill for the Pacific Coaet work, which is
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necessarily different from work in the East in sawing

lumber.

Mr. Wright. You might add from whom you had

that understanding, so as to give Mr. Miller a complete

answer.

Q. 154 (by Mr. Miller). From whom did you have

that understanding •
i

A. From Mr. Koefoed, and also partly from Mr.

Falk himself, as we chatted generally about the lumber

business, and sawing lumber, and the necessities of the

case, and his experience in sawing lumber.

Q. 155. Which employee of the Vulcan Iron Works

had the most to do with the designing and getting up of

that band -mill ?
.,

A. Mr. Koefoed.

Q. 156. Then he would be more familiar with it than

you would, I presume ?

A. He would.

Cross-examination of James H. Graham.

X. Q. 1 (by Mr. Wright). Mr. Graham, did the

Vulcan Iron Works, to your knowledge, or information,

or belief, ever, at any time, design or attempt to infringe

upon any patent granted to the complainant in this

action \

Mr. Miller. I object to that question, on the ground

that it is immaterial, incompetent, and irrelevant, and as

having nothing to do with the question as to whether

they intended to do it or not ; and further, that it is asking

him for his information and belief on a matter concerning

which it is not competent to ask his opinion.
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A. They did not.

X. Q. 2. Did you ever attempt to infringe or violate

in any way the rights of the complainant, or anybody

else, in the building of any band-saw mill?

Mr. Miller. The same-objection.

A. I did not.

X. Q. 3. Did you ever, at any time, send anybody to

any shop or place of business in which there was a band-

saw mill, for the purpose of taking or pirating the ideas

of anybody else in respect to the making of band-saw

mills %

A. I did not.

X. Q. 4. Did the Vulcan Iron Works, to your knowl-

edge or belief, ever do so \

Mr. Miller. The same objections.

A. They did not.

X. Q. 5. Are you., generally speaking, familiar with

the state of the art for making band-saw mills ?

A. In a general way, yes.

X. Q. 6. From reading about them !

A. From reading and looking over patents.

X. Q. 7. Are you able to say how long band-saw

mills have been used in the arts \

A. I can't say how long they have been in practical

use. I suppose fifteen or twenty years.

X. Q. 8. In practical use?

A. Yes, and perhaps longer. I have not dates in my

head. I don't know whether mills that I have read about

are in general use or not. 1 cannot speak positively on

the subject.
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X. Q. 9. Then I will not ask you any more questions

about that. You are not a draughtsman?

A. I am not.

X. Q. 10. You do not make it a business to design

machinery, do you?

A. No, sir.

X. Q. 11. You are simply the business superintendent

and vice-president of the Vulcan Iron Works?

A. That is it. 3 j

X. Q. 12. Your superintendence is of a verygeneral

nature?

A. Yes, sir.

X. Q. 13 (by Mr. Miller). Are you a mechanic or

machinist?

A. I never served my time.

X. Q. 14 (by Mr. Wright). But you have the neces-

sary mechanical knowledge to be a competent manager ?

A. Yes, sir.

X. Q. 15_(by Mr. Miller). Have you sufficient me-

chanical knowledge to understand the operation of a

machine when you see it?

A. Yes, sir; I have. I have had a great deal of ex-

perience.

X. Q. 16. You do now understand the operation of

these band-mills ?

A. In a general way.

X. Q. 17. Both the class manufactured by the Vulcan

Iron Works, and the one manufactured by Smith, Myers,

& Schnier ?

A. Yes, sir.

\

_ — j
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X. Q. 18. Your mechanical knowledge is sufficient for

that purpose %

A. Yes, sir.

X. Q. 19. And it is also sufficient to enable you to

understand the operation of a machine from having read

and studied the patent, isn't it?

A. Yes, sir.

X. Q. 20. In fact, that was the object for which you

procured a copy of the patent, to understand the oper-

ation of the machine ?

A. To understand the operation of the Smith ma-

chine ? That particular machine ?

X. Q. 21. Yes.

A. Yes, sir.

X. Q. 22. You wanted to find out what the machine

was ?

A. I wanted to find out what the alleged patent of

Smith was.

X. Q. 23. And you did find out after you got the so-

called patent, didn't you ?

k A. We found out what the alleged patent was; yes,

sir.

, X. Q. 24. And you found that out from reading the

patent, didn't you, and studying the drawings and speci-

fication ?

A. We found it out by reading their patent.

X. Q. 25 (by Mr. Wright). At the time that you

obtained the Smith patent, did you obtain any other pat-

ents from the Patent Office?

A. We did, a number. \ i

X. Q. 20. Patents for band-saw mills?,
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A. Patents for band-saw mills.

X. Q. 27. Did you examine those also, personally ?

A. I did, in a general way.

X. Q. 28. Did you make a careful study and examina-

tion of them, or did somebody else make a careful study

and examination of them ?

A. I did not make a careful detail study.

X. Q. 29. But you examined them ?

A. I did.

X. Q. 30. For the purpose of generally understanding

the nature of the state of the art ?

A. Yes, sir.

(A recess was here taken, in conformity with agree-

ment of counsel, until two o'clock this afternoon.)

Monday, July 20, 1891. Afternoon.

Present: Mr. Miller, of counsel for complainants.

Mr. Wright, of counsel for respondent.

Examination in Chief of Charles J. Koefoed.

On behalf of complainant.

Q. 1 (by Mr. Miller). State your name, age, place of

residence, and occupation.

A. My name is Charles J. Koefoed, my age thirty-

seven years, I reside in San Francisco, and am by occu-

pation a mechanical engineer.

Q. 2. By whom are you employed ?

A. Bv the Vulcan Iron Works. ,.' r !f

t/ . . . „j

Q. 3. In what capacity ?

A. Mechanical engineer.

Q. 4. In general, what are your duties there ? What

do you have to do ?



136 Smith et al. v. Vulcan Iron Works.

A. Well, design machinery and superintend its erec-

tion, and so forth.

Q. 5. Are you familiar with a band-mill that was made

by the Vulcan Iron Works for the Elk River Mill and

Lumber Company?

A. I am, sir.

Q. 6. Did you have anything to do with that band-

mill, or the sale of it ?

A. I did, sir.

Q. 7. With whom were the negotiations had for the

sale of it ? m(C
•

A. With Mr. N. H. Falk.

Q. 8. And who conducted the negotiations on behalf

of the Vulcan Iron Works.

A. I suppose I did, principally.

Q. 9. About what time was that, if you remember ?

A. In July, 1890.

Q. 10. When did you commence the construction of

the machine?

A. In the same month, as far as I remember.

Q. 11. And when was the machine completed?

A. I think in September.

Q. 12. Of the same year ? m
A. Yes, sir.

Q. L3. Who made the drawings for that machine ?

A. Well, some of them I
4
made, and some were made

by my draughtsman whom I employ in my office.

Q. 14. Are you familiar with the drawings for that

machine \ __

A. Yes, sir.

Q. 15. From what data were the drawings made?
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A. The drawings were made from data collected from

the construction of other machines, from discussing the

subject with persons who had used them, or who pre-

tended to be familiar with them, and from discussing the

subject with different^parties.

Q. 16. With whom did you discuss the subject ?

A. I discussed the subject of band-mills writh Mr.

Flanagan of Eureka, who had a band-mill; and also with

Mr. Falk, who had built several himself.

Q. 17. Did Mr. Falk furnish you with any drawings to

. i

be used in making your designs ?

A. He did not, sir.

Q. 18. Did you use any drawings in getting up your

designs ?

A. I did not, sir.

Q. 19. Were not some blue prints brought to you, or

to your firm, prior to the time that you made your draw-

ings ?

A. No, sir; none that I saw.

Q. 20. You are quite positive of that, are you ?

A. I am quite positive of that, sir.

Q. 21. Don't you remember that Mr. Falk brought

some blue prints there ?

A. I do not, sir.

Q. 22. Do I understand you to testify positively that

he did not bring any there ?

A. He did n't bring any there that I saw.

Q. 23. If he had brought any there you would have

seen them, would you 1

A. Yes, sir.

Q. 24. And you testify positively to this, do you \



138 Smith et al. v. Vulcan Iron Works.

A. Yes, sir.

Q. 25. Are you familiar with the Joshua Hendy Ma-

chine Works here ?

A. I know there is such a place.

Q. 26. Did you ever see any band-mill which they

had, and which is on sale here in this market ?

A. I did, sir.

Q. 27. When did you see that?

A. I saw that in— it must have been in the latter

part of July of last year.

Q. 28 (by Mr. Wright). The latter part of July, 1890?

A. Yes, sir.

Q. 29 (by Mr. Miller). Where did you see it \

A. At their storehouse. I suppose at their store-

house at North Beach. I have forgotten their location

with regard to streets.

Q. 30. Who was with you when you saw it ?

A. Mr. Falk.

Q. 31. How did you and Mr. Falk come to go there?

A. Well, he had not ordered our mill at all then, and

he said there was one there that he wished to look at

and see if it would suit his purpose, and he invited me to

go there with him. g

Q. 32. Did you and he examine that machine on that

occasion ?

A. To a certain extent.

Q. 33. To what extent ?

A. We looked it over in regard to whether it was a

ri^ht-hand or left-hand machine.

Q. 34. From that examination, did you understand

the construction of the mill?
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A. Not thoroughly, because there were many things

hidden within the castings of the mill, the column, and

so forth, that I did not investigate.

Q. 35. Were there any employees of the Joshua Hendy

Machine Works present when you examined it ?

A. They were in the same room. I went to the office

and asked permission to see it, and they knew who I was

at the time, and they gave me permission, or I would

not have gone into their place.

Q. 36. Who was it that saw you in that place \

A. Young Mr. Hendy. It was n't Mr. Sam Hendy,

but it was a gentleman that looks like Mr. Sam Hendy,

with a red moustache. I don't know his first name.

Q. 37. How soon after that was it that you got the

order from Mr. Falk to build the mill for him? .

A. Probably a few days.

Q. 38. What was the first thing you did in regard to

the mill, after you got the order from Mr. Falk ?

A. To make the patterns.

Q. 39. Did you make drawings first? . .]

A. Yes, sir. !.. <

'
! .:

Q. 40. Before you made the patterns ?

A. Yes, sir. .

'.'

Q. 41. Who made the drawings?

A. As I said before, I made' some of them. They

were all made under my supervision by my employees

there.

Q. 42. You were at the head of the draughting de-

partment ?

A. Yes, sir.
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Q. 43. So that all the drawings that are made there

are made under your supervision ?

A. Yes, sir.

Q. 44 (by Mr. Wright). Do you mean that you made

the drawings after you went with Falk to the Joshua

Hendy Machine Works?

A. No, sir; I completed the drawings before I got

his order, and the drawings were practically completed

when I saw that mill.

Q. 45 (by Mr. Miller). What do you mean by " prac-

tically completed "
?

1

A. Well, they need a little finishing, such as putting

the figures on and making the tracing.

Q. 46. Were any changes made after you saw that

machine at the Joshua Hendy Machine Works ?

A. None that were in the least affected by my seeing

that machine.

Q. 47. I did n't ask you that question. I asked you

whether any changes were made after a certain date ?

A. Well, that I can't remember, in regard to that

certain date.

Q. 48. Have you got those drawings ?

A. Yes, sir; I have them.

Q. 49. Do you bear any mark on them to show the

date at which they were completed?

A. They bear the date of the month, but I can't say

that they bear the day of the month.

Q. 50. Have you any data by which you can fix the

date on which you completed those drawings?

A. I can't say positively that I have.

Q. 51. Have you any data by which you can fix the
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date at which you examined the machine at the Joshua

Hendy Machine Works?
£

A. No, sir. •

Q. 52. Why did you want to examine the machine at

the Joshua Hendy Machine Works, if you had already

completed the drawings for the machine which you were

going to make?

A. I had no particular desire to examine it.

Q. 53. Why did you examine it, as a matter of fact?

A. As I mentioned before, I went at Mr. Falk's invi-

tation to see the mill, as he had been invited to see it,

and he invited me.

Q. 54. You had not got the order from him for the

machine at that time ? m t

A. No, sir.

Q. 55. You got the order after you saw the machine?

A. Yes, sir. The drawings were not completed at the

time, and without the drawings be completed I could n't

make him an estimate, and he did n't give me the order

without an estimate.

Q. 56. When did you make him an estimate? /

A. Well, the date I have forgotten.

Q. 57. Was it before or after you saw the machine at

the Joshua Hendy Machine Works?

A. It was probably after, because, as I say, the dra wr-

ings were not completed, and I could not make an esti-

mate until they were completed, and I base my answer

on that supposition.

Q. 58. Then the whole matter was incomplete until

you saw the Hendy machine 1 -
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A. The matter of the order was incomplete, but not

the matter of the design of the mill.

Q. 59. When was the machine completed?

A. I think in September, as I said before.

Q. 60. And when was it delivered?

A. Very soon after, I can't tell exactly. Some time

during October.

Q. 61. Who superintended its erection at the mill

where it was placed ?

Q. 62. Were you present after the mill was put in

operation? _
A. I was, sir.

"

3

Q. 62^. Have you seen it operate?

A. I have.

Q. 63. Was it a successful machine ? »
<

A. It was.

Q. 64. Do you know whether or not it is in operation

now ?

A. I think it is.

Q. 65. When did you last see it?

A. In December of last year.

Q. 66. What time in December?

A. The first part of December.
\

Q. 67. Where does Mr. Falk live?

A. He lives at Areata, Humboldt County.

Q. 68. When Mr. Falk came to you, I suppose it is a

fact, is it not, that he had been in the Eastern States on

business, and while there had been examining into the

matter of band-mills ?

A. I believe lie mentioned such a thing to me. Pre-

vious to that time I had never met Mr. Falk.

.

i $5-

-

2
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Q. 69. Did he mention to you that he had examined

the machines of Smith, Myers, & Schnier?

A. Yes, sir; he said he had seen them.

Q. 70. Did he say where he had seen them?

A. In Cincinnati, as far as I remember.

Q. 71. Whose mill was this on that you saw at the

Joshua Hendy Machine Works ?

A. I was informed that it was a machine of Smith,

Myers, & Schnier.

Q. 72. Are you familiar with the machines of Smith,

Myers, & Schnier ?

A. No, sir ; I had never seen one previous to that

time.

Q. 73. Well, you were familiar with them'?

A. Not thoroughly so.

Q. 74 (by Mr. Wright). You saw one machine? j

A. Yes, sir.

Q. 75 (by Mr Miller). Have you seen more than

one?

A. Not all together. I have seen pieces of one on

the wharf.

Q. 76. When did you see the one on the wharf?

A- I can't remember the date. It was some time this

spring. I don 't know what month it was. I did n't pay

any attention to it.

Q. 77. You say you did not use any of the drawings

which were given to you by Mr. Falk in building this

machine. I will ask you if he showed you any drawings

at all of any band-mill, or any part of a band-mill?
,

A. No, sir.

Q. 78. Is it not a fact, Mr. Koefoed, that Mr. Falk



144 Smith et al. v. Vulcan Iron Works.

showed you some blue-print drawings of the Smith,

Myers, & Schnier machine which he brought with him

from Cincinnati, Ohio? Isn't that a fact?

A. No, sir.

Q. 79. You testify to that positively ?

A. I have done so several times ; I don't see any ne-

cessity for doing so again.

Q. 80. Has the Vulcan Iron Works built any band-

mills since they built the first one ?

A. Yes, sir?

Q. 81. How many?

A. One.

Q. 82. Where is it?

A. At the works of the Vulcan Iron Works.

Q. 83. Has it been sold, or is it in stock?

A. Well, it is both. A party has signified his willing-

ness to take it as soon as ever he gets his mill ready.

Q. 84. And you intend to sell it to him when he gets

ready to take it, I presume?

A. That depends on circumstances.

Q. 85. On what circumstance?

Mr. Wright. I object, on the ground that it is irrele-

vant and immaterial, and advise the witness that it is not

necessary to answer the question.

Q. 8(5 (by Mr. Miller). Do the Vulcan Iron Works

intend to sell that machine, or do they intend to keep it?

A. Well, as I am not one of the officers of the Vulcan

Iron Works, I cannot answer that question. They will

decide that.

Q. 87. Did they build it for show or amusement, or

did they build it for sale?
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Mr. Wrip-ht. That is objected to, on the ground that

it is calling for cumulative evidence on a fact testified to

by respondent. It cannot be material what their inten-

tions are in regard to it.

A. Well, I can only say that that is a question that

they alone can answer; only the officers of the company

can answer that.

Q. 88. You don't know, of your own knowledge,

whether they built it for amusement or built it for sale?

Mr. Wright. You need n't answer the question, Mr.

Koefoed, on the ground that it is frivolous.

Q. 89 (by Mr. Miller). Do you refuse to answer the

question ?

Mr Wright. You decline under the advice of your

counsel.

The witness. All right, sir.

Q. 90 (by Mr. Miller). Do you know whether they

intend to build any more machines of that kind ?

A. It is impossible for me to tell their intentions.

Q. 91. From what drawings did you make this second

machine ?

A. From drawings made in the drawing office of the

Vulcan Iron Works.

Q. 92. Who made the drawings?

A. They were made under my direction.

Q. 93. Were they the same drawings from which the

Falk machine was made ? ***--«^

A. They were not.

Q. 95. Were they substantially the same drawings?

A. Will you please explain what you mean by " sub-

stantially the same " ? _____ _ _ . ,
_,
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Q. 96. I want you to do that.

A. I would like to have an explanation before I can-

answer it.

Q. 97. Did you make a new set of drawings for this

second machine ?

A. Some of them were new.

Q. 98. Did you utilize in the second machine any of

the drawings that had been made for the Falk machine ?

A. I may have utilized some of them.

Q. 99. Did you make any changes in the machine it-

self ?

A. I did.

Mr. Wright. I object to this line of examination, on

the ground that the drawings are the best evidence.

Q. 100 (by Mr. Miller). Have you got those drawings

down there ?

A. We have.

Q. 101. I presume they are filed away with the records

of the Vulcan Iron Works, are jthey not ?

A. They are in the office.

Q. 102. How, if at all, did the second machine which

Vulcan Iron Works made, if at all, differ from the first

one ?

A. In many ways, in detail.

Q. 103. Did it differ from the first in principle any?

Mr. Wright. I object to the question, on the ground

that it is indefinite. There might be differences between

counsel in this case, or between machinists, as to exactly

what is meant by the term "principle." No objection is

made to the production of the drawings to show what

differences may have existed.
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Q. 104 (by Mr. Miller). You stated that there was no

difference in the details of the machine. Now, then, I

will ask you whether there were any differences in any

other respect beyond what you call details ?

A. You misunderstood me. Do you mean between

the first and second machines ?

Q. 105. Yes.
|

A. I said there was differences in detail.

Q. 106 (by Mr. Wright). Now, I will ask you whether

there was any difference in other than the details ?

A. Well, " details" is a term that can extend over the

whole mill. Every piece can be a detail, if separated.

Mr. Wright. I think the witness misunderstood you,

Mr. Miller. Mr. Koefoed, Mr. Miller wants to know, as

I take it, if in general appearance the two machines were

alike ; is n't that it ?

Mr. Miller. Yes, sir.

The witness : Yes, sir ; in general appearance, cer-

tainly.

Q. 107. Will you please look at this cut marked "Ex-

hibit A," and state whether or not that represents any

machine that was made by the Vulcan Iron Works.

A. Yes, sir; that represents the first machine that

was made by the Vulcan Iron Works.

Q. 108. How does it compare with the second ma-
chine that you made ?

A. Well, in the general appearance, there is very lit-

tle difference.

Q. 109. Well, can you point out on that cut where the

difference is?

A. Yes, sir ; one difference is that on the boxes on
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the front of the front column carrying the upper and

lower band-wheel shafts, I have closed them in to pre-

vent dirt, sawdust, or other foreign material getting in

and affecting the bearing.

Q. 110. That is to say, you have put a hood or cover-

ing over the boxes ?

A. Yes, sir.

Q. 111. Over the boxes of the column which carries

the upper and lower band-wheel shaft ?

A. Yes, sir.

Q. 112. And that is done obviously to prevent the

dirt and sawdust getting in there and affecting the bear-

ing ?

A. Yes, sir.

Q. 113. Now, will you specify any other change which

you made ?

A. I don't know that there is any other change visible.

Q. 114. Then with the exception which you note, that

cut represents the second machine as well as the first

!

A. Substantially so.

Q. 115. Do you know who inserted that advertise-

ment in that book ?

A. I do not, sir.

Q. 116. How many sets of drawings were made at

any time by the Vulcan Iron Works for their guidance

in building these band-mills?

A. Two.

Q. 117. For what mill was the first set made?

A For the mill that Mr. Falk got.

Q. 118. And for what mill was the second set made?

A. For the mill we have at present at the Works.
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Q. 119. Now, you have those two sets of drawings,

you say ?

A. Yes, sir.

Q. 120. Were any changes made in the second set

which you made over the first 1

A. There were.

Q. 121. Now, was the first band-mill built according

to the first drawings ?

A. It was.

Q. 122. And was the second mill built according to

the second drawings 1

A. It was.

Q. 123. Now, I will request you at some future date

to produce those two sets of drawings here, so we can

take a copy of them for evidence in this case ?

A. I will do so, with the consent of my employers.

Cross-examination of Charles J. Koefoed.

X. Q. 1 (by Mr. Wright). Do you mean to be under-

stood as saying that the only difference between the first

band-mill that you made and the one that is now in the

shop consisted in putting hoods over the bearings in the

second one ?

A. The only practical difference that I can remember.

Mr. Wright. As I recall it, there is a difference in the

construction of the top wheel, which might not be seen

in the cut in " Exhibit A."

X. Q. 2. I think you misunderstand my question.

Were or were there not any differences in detail that

would not be exhibited by " Exhibit A" ?

A. There were,



150 Smith et al. v. Vulcan Iron Works.

X. Q. 3. Many' differences?

• A. Yes, sir; many differences in detail that are not

shown in the cut in " Exhibit A."

X. Q. 4. Many differences in detail that you could

not exemplify by referring to " Exhibit A" \

A. Yes, sir; there might be another that I recall in

regard to bolts in the middle of the front column. I re-

moved those bolts in the second machine. I found the

bolts to be unnecessary.

X. Q. 5. Bid you substitute anything in their place 1

A. No, sir.

I X. Q. 6. How, then, is the front column made in the

second machine ?

A. It is made in two pieces, as shown here, only bolted

to the front of the main column.

X. Q. 7. The upper and lower pieces are not bolted

together ?

A. No, sir.

X. Q. 8. But both are bolted to the main column ?

A. Yes, sir.

X. Q. 9. The main column is the one in the rear of

the wheels shown on this cut " Exhibit A"?

A. Yes, sir.

X. Q. 10. Now, how long have you been engaged in

the business of mechanical engineering ?

A My first experience? In 1870 I started.

X. Q. U. Is the Vulcan Iron Works accustomed to

get up original designs in machines or machinery?

A. They are, sir. i*

X. (). L2. Of all kinds !

[)
[A. Of all kinds

;
yes, sir.
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X. Q. 13. Do you know whether the business of

building band-mills is or is not an extensive business

throughout the country 1

A. Well, I presume it is, from what I hear only, not

having had any experience in the Eastern country, where

the majority of them are made.

X. Q. 14. Well, I mean from your knowledge of the

trade, and the advertisements which you see from time

to time, and your reading upon the subject, don't you

know, as a matter of fact, that the building of band-mills

is an extensive business all over the country ?

A. Yes, sir. *

X. Q. 15. Now, band-mills, as usually made all over

the country, consist of two columns supporting an upper

and lower wheel, — in general terms, I mean ?

Mr. Miller. I object to that, as leading.

X. Q. 16. Around which a saw-band revolves 1

Mr. Miller. The same objection.

1 A. Yes, sir. .

""'
<

X. Q. 17. In general outward appearance, do the

band-mills in common use all over the country differ ma-

terially from the mill shown in the cut " Exhibit A"?
Mr. Miller. That is objected to, as leading; and fur-

ther, that it is irrelevant, incompetent, and immaterial,

and that it is not cross-examination, as I have not ex-

amined him in my direct examination on the state of the

art.

A. They are in general appearance the same.

X. Q. 18. When you called at the Joshua Hendy
Machine Works with Mr. Falk, did you know that any

_•)

.
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body claimed to have a patent on the machine that was

exhibited there ?

A. I did not, sir.

X. Q. 19. Are the band-mills which are usually made

in the trade made after one general pattern, or are spe-

cial band-mills made for each special order, generally

speaking \

A. Generally speaking, they are made after one gen-

eral pattern.

X. Q. 20. That is, each particular shop makes a spe-

cial band-mill after a special pattern of its own ?

A. Yes, sir.

X. Q. 21. How do those patterns differ, in general

design or in detail?

A. In detail.

X. Q. 22. In general design they are like " Exhibit

A," I take it?

Mr. Miller. I object to that, as leading ; and further,

that it is not cross-examination.

A. Yes, sir.

X. Q. 23. Did you at any time design or intend to

infringe upon any ideas or rights of the complainant in

this action ?

Mr. Miller. That is objected to, as irrelevant and

immaterial.

A. I did not.

X. Q. 24. Did you make any attempt at any time to

appropriate any of their ideas ?

Mr. Miller. The same objection to that.

A. I did not, sii'.

X. Q. 25. Arc you m the habit, in the course of your



Smith et al. v. Vulcan Iron Works. 153

business, of visiting other shops and looking at machinery

there from time to time, as occasion requires ?

A. Yes, sir; I am often invited to see it.

X. Q. 26. Does the Vulcan Iron Works reciprocate

whenever they have anything new or interesting to see?

A. Yes, sir; and whenever they come to the office we

show them whatever we have to show.

X. Q. 27. Was any claim made to you at the time

you went to the Joshua Hendy Machine Works that the

machine there exhibited was patented ?

A. No, sir; there was no statement of that kind made

to me.

X. Q. 28. Any warning that they intended to patent

it, or anything of that kind, at that time?

A. No, sir.

X. Q. 29. Did you see anything in that machine at

that time that appeared to you to be patentably novel ?

Mr. Miller. That is objected to as irrelevant, incom-

petent, and immaterial, and calling for a question of law,

which the witness is not competent to answer.

A. Yes, sir; but nothing that I would wish to use.

X. Q. 30. What was the thing that you saw that

struck you that might be novel, and might be patentable?

Mr. Miller. The same objection.

A. The thing that struck me was the ability to re-

volve the standard that supported the back end of the

upper band-wheel shaft.

X. Q. 31. "The ability to revolve the standard,"

what do you mean?

fc A. " Exhibit A " is a front view, and you can't see

it. By referring to page 81 of the book marked "Ex-
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hibit A," being a cut having at the top the words "Joshua

Hendy Machine Works,'' you can see through the top

wheel to top of the back bearing.

X. Q. 32. Now, what was there about that that

struck you as novel?

A. The column that supports that has a device at-

tached to it for revolving the column, as I remember it.

Re-examination of Charles J. Koefoed.

R. Q. 1 (by Mr. Miller). You say that you are in the

habit of visiting other machine-shops and looking at any

machinery which they have ; is that so?

A. As I said before, upon invitation.

R. Q. 2. And you also say that the Vulcan Iron

Works are in the habit of allowing other people to come

there and look at their machinery

.

?

A. We have allowed several parties. We allowed you

on one occasion.

R. Q. 3. Are you willing to allow the complainants

in this case, or any of them, to visit your machine-shop

and examine the band-saw mill which you have there

now, and which you have testified to being the second

one made there?

Mr. Wright. I answer yes, by authority; any time.

R. Q. 4 (by Mr. Miller). You state that in that sec-

ond machine you removed the bolts which fastened the

two standards together, which carried the upper and

lower band-wheel shafts ; is that so ?

A. Yes, sir.

R. Q. 5. The machine which you built for Falk had

those two bolts in there between the two pieces, didn't itl
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A. Yes, sir.

R. Q. 6. The second machine which you built was

also built with the bolt-holes there, was it not?

A. If it was, it was a mistake. It was not the inten-

tion to put any bolt-holes there.

R. Q. 7. Are there any bolt-holes there?

A. I can't say. If they are there, it is not intended

to use them.
i

R. Q. 8. Well, are they there, as a matter of fact ?

A. That I could n't say.

R. Q. 8. When did you see the machine last?

A. I*saw it to-day, but, of course, did n't notice them.

R. Q. 10. Is the machine set up ?

A. Yes, sir.

R. Q. 11. You have been familiar with it during all

the time of its construction ?

A. Yes, sir.

R. Q. 12. And you don't remember whether there

are any bolt-holes in the space where I have specified, do

you ?

A. Well, that can be explained in this way ; if I put

bolt-holes in a piece of machinery on one occasion, and

use the same pattern on another occasion, and the core-

prints for those holes are not removed, and holes may

still be there, whether they are useful or not.

R. Q. 13. I am asking you, as a matter of fact,

whether those bolt-holes are there ? [

A. I can't say.

R. Q. 1 4. Did you use the same patterns for making

the second machine that you used in making the first 1

A. I might have used the front column.
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R. Q. 15. Then if the pattern for the first mill showed

bolt-holes, the second would also ?

Mr. Wright. I object to that as immaterial and irrele-

vant. The witness says he cannot answer.

R. Q. 17. You say that you are thoroughly familiar

with the band-mills that have been built by the Vulcan

Iron Works, and that you saw the said mills yesterday or

to-day, and yet you are not able to tell whether there are

any bolt-holes between those two standards or not \

A. Well, I may say that I can't say positively whether

I ordered the thing to be left out, and it is still there; but

not to my knowledge is there any there.

R. Q. 18. Do you know whether in this instance there

is any there or not?

A. I remember that it was ordered that they should

be left out.

R. Q. 19. How are the standards which carry the

upper and lower band-wheel shafts fastened together^

A. They are not fastened at all.

R. Q. 20. Well, what are they attached to ?

A. They are not fastened together, but they are both

attached to the front column.

R. Q. 21. Are the two ends flush up together ?
j

A. Yes, sir.

R. Q. 22. Mr. Koefoed, you are aware, when you

visited the Joshua Hendy Machine Works, I presume,

that the Joshua Hendy Machine Works were the Pacific

Coast agents for the Smith, Myers k Schnier Mills,

were you not \ ^-*wa

A. Yes, sir: 1 was so informed.
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R. Q. 23. That is generally known to the trade, is it

not ?

A. Yes, sir.

R. Q. 24. You also state that you did not know that

there was any patent on the machine, or any claim to

any patent, when you examined that machine. Is it not

a fact that you knew that machines of that kind had been

built by Smith, Myers & Schnier, and that it was known
as their machine ?

Mr. Wright. I object to the question, as immaterial.

A. I did n't know that they had any patent whatever

on it. It was known as their machine. I knew it to be

their machine.

R. Q. 25. Have you ever examined the patent of

Smith, Myers & Schnier sued on in this case ?

A. Not very closely. I have seen copies of it.

R. Q. 26. When did you see copies of it ?

A. The first copy I saw was when it first appeared in

the Patent Office Gazette.

R. Q. 27. Do you take the Patent Office Gazette ?

A. I do not, sir.

R. Q. 28. How did you come to see it in the Patent

Office Gazette ?

A. I was looking for another subject and found it there.

R. Q. 29. When did you see the entire patent itself,

or a copy of it.

A. I think in the first of this year. Some time after

the patent was issued.

R. Q. 30. I believe the Vulcan Iron Works sent on

to Washington and got copies of the patent ; at least Mr.

Graham so testifies, I will ask you whether or not you
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saw those copies when they were sent here from Wash-

ington ]

A. I presume I saw them. I have seen several copies.

K. Q. 31. How long did you say you had been with

the Vulcan Iron Works ?

A. Since December, 1888, — November or December,

1888.

R. Q. 32. Was that the time that the works were

first incorporated ?

A. A short time after.

R. {4. 33. At the time they built this band-mill for

Falk, had they prior to that built any band-mills I

A. No, sir.

Mr. Miller. I will now introduce in evidence page 81

of the paper called " Pacific Coast Wood and Iron," be-

fore referred to, and ask that it be marked "Com-

plainant's Exhibit B " herein.

(Examination continued, in conformity with the agree-

ment of counsel, subject to notice and agreement.)

f Wednesday, August 12, 1891.

Present : Mr. Miller, of counsel for complainant.

Mr. Wright, of counsel for respondent.

Examination in Chief of Samuel R. Smith, on Behalf

of Complainant.

Q. 1 (by Mr. Miller). State your name, age, place of

residence, and occupation.

A. My name is Samuel R. Smith; my age fifty-five

years. I reside in Cincinnati, Ohio, and am engaged in

the business of manufacturing saw-mill machinery.

Q. 2, What is the name of your firm, Mr. Smith !
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A. Smith, Myers, Schnier & Myers.

Q. 3. Who are the members composing that firm 1

A. Myself, Edward Myers, Anthony Schnier, and

Eddie Myers.

Q. 4. What is the general nature of the business of

your firm ?

A. Saw-mill business; saw-mill machinery.

Q. 5. Are you the Samuel R. Smith mentioned in

this patent No. 442,645, which now I hand you?

A. I am.

Q. 6. Now, I will hand you a document, and ask you

whose signature that is affixed to it ?

A. That is my signature.

Q. 7. Did you execute that document ?

A. I did.

(Complainant introduces in evidence the document

above referred to, being an assignment dated December

20, 1890, from Samuel R. Smith to Smith, Myers &

Schnier, of Letters Patent No. 442,645, dated December

16, 1890. Marked "Complainant's Exhibit C")

Q. 8. Mr. Smith, who is the owner of this patent

now?

A. Smith, Myers & Schnier.

(Complainant introduces in evidence Patent Office

copy of specification and drawings of the United States

Letters Patent No. 442,645, granted to Samuel R. Smith

December 16, 1890, application filed September 24, 1889,

for band-saw mill. Marked " Complainant's Exhibit D.")

Q. 9. Mr. Smith, are you the Samuel R. Smith

named as patentee in this patent which has just been in-
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troduced in evidence, and marked '* Complainant's Ex-

hibit D " ?

A. I am.

Q. 10. Will you please state to what extent, if any,

machines covered by this patent have been made or built

by you or your firm ?

A. We have, I think, thirty-five of these machines in

operation. We have three in this state.

Q. 11. Where are the others'?

A. The others are scattered throughout the Eastern

States, Tennessee, Kentucky, Ohio, Pennsylvania, East

and West Virginia, Alabama, and Florida.

Q. 12. When did you introduce the machine into this

state ?

A. I introduced the machine here last fall. Some-

thing like a year ago I sold machines here.

Q. 13. Have you an agency for these machines on

this Coast ?

,
A. I have. '

Q. 14. What is the name of the agency ?

A. The Joshua Hendy Machine Works.

Q. 15. Where is their place of business ?

A. On Fremont and Mission streets.

Q. 16. In this city and county ?

A. In this city and county.

Q. 17. About what is the size or weight of these ma-

chines ?

A. Well, the weight is between twenty-five and thirty

thousand pounds. The size of the machine is eight feet

eight one way, and seven feet six the other, and it is

twelve feet high.
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Q. 18. What is the capacity of these machines for

cutting lumber ?

A. All the way from forty to fifty thousand feet,

board measure, per day.

Q. 19. Has your firm expended any moneys in and

about the introduction of these machines into use %

A. Yes, sir; we have expended a great deal.

Q. 20. In what ways ?

A. In perfecting the machine, and bringing the ma-

chine before the buyers or the consumers.

Q. 21. Now, will you please take the patent "Ex-

hibit D," which you have before, and describe for the

benefit of the court the invention therein patented, and

explain its mode of operation and construction ?

Mr. Wright. I object to the question as wholly im-

material. The patent is the best evidence of the de-

scription and mode of operation of the machine, and from

the description contained therein it ought to be adequate

to be understandable to any person skilled in the art.

And I object to the witness taking anything else in his

hand except the patent in order to answer the question

put. The reporter will please notice that the witness

does take into his hands another paper.

The Witness. Very well, since you object, I will refer

to the patent alone. The advantage of our machine is

in the sensitive straining device, and the outside integral

piece or column bolted fast to the main column between

the lower and upper wheel.

Q. 22. Just state generally what that machine con-

sists of, — that is the different parts.

A. It consists of a rock-shaft resting on brackets of
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the machine on knife-edge bearings, with an outside piece

bolted to the main column carrying the bracket, the rock-

shaft, and the upper wheel.

Q. 23. What kind of an adjustment or adjustments

do you have in your machine ?

A. A weighted lever keved on the rock-shaft.O 1/

Q. 24. What is the object of that weighted lever?

A. That is for straining and holding the saw-strain~ o

while it is in motion.

Q. 25. What other adjustment do you have in your

machine ?

A. A ready adjustment for the cross-line motion.

Q. 26. That is what you call your cross-line adjust-

ment, is it ?

A. Yes, sir.

Q. 27. Please explain that.

A. That has an eccentric in the top of the depending

trunnion surrounded by a loose column with teeth in it,

and a worm-gear playing in the loose collar-gear in such

a manner that we get three motions in one, a tilting mo-O ' o

tion, a cross-line motion, and moving the wheel in a right

direction for changing the running of the saw.on o

Q. 28. What is the object in having those three mo-

tions ?

A. It is for simplicity, durability, quickness, and sav-

ing time.

Q. 29. Is there any advantage in it

A. A great advantage in it.

Q. 30. What is the advantage '.

A. The advantage is in changing the run of the saw~ D O

in cutting timber.
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Q. 31. What satisfaction have these mills given in

actual practice ?

A. General satisfaction.

. Q. 32. How long have you been familiar with the

subject of band- mills ?

A. About twelve years.

Q. 33. What band-mills had you seen in operation

prior to the date of your invention 1

A. Most every mill that was built. I had seen all

the prominent mills.

Q. 34. Pid you notice or observe any defects in them

or their modes of operation ?

A. A great many.

Q. 35. What was your object in devising this inven-

tion in question here %

A. It was to make a machine that would properly

strain the saw and carry a higher speed, so that we could

get more travel of the saw against the timber to cut more

lumber.

Q. 36. Were defects of that kind present in the band-

mills that were in use before the date of your invention ?

A. They were.

Q. 37. Did your invention overcome those defects ?

A. It did.

Q. 38. Now, Mr. Smith, what is this pamphlet which

I now hand you 1

A. It is the Smith, Myers & Schnier catalogue of

their band-mill.

Q. 39. When did you get up that catalogue, so far as

the band-mill is concerned ?

A. I think it was got up in May of this year.
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Q. 40. I will ask you to look at this catalogue from

pages 3 to 16 thereof, and state whether or not the mat-

ter therein contained is a correct description of your pat-

ented band-mill, including also the drawings therein

shown ?

Mr. Wright. That is objected to as immaterial.

A. It is.

Q. 41. Who got up that description ?

Mr. Wright. I object to the question as wholly im-

material .

A. Mr. Eddy Myers wrote this description.

(Complainant introduces in evidence the title-page, and

also from and including page 3 to and including page 16,

of the catalogue above referred to. Marked " Complain-

ant's Exhibit E.")

Mr. Wright. We object to the introduction in evi-

dence of that catalogue as wholly immaterial and irrele-

vant.

Q. 42 (by Mr. Miller). Mr. Smith, are you acquainted

with the Vulcan Iron Works, or any of the parties inter-

ested in that concern ?

A. I have met Mr. Graham of the Vulcan Iron Works.

Q. 43. Do you refer to James H. Graham, the super-

intendent of the Vulcan Iron Works ?

A. I do.

Q. 44. How long have you known him ?

A. I think I first met last January,— January, 1891.

Q. 45. What was the occasion of your meeting him

at that time ?

A. I met him there in regard to the matter of this

suit.



Smith et al. v. Vulcan Iron Works. 165

Q. 46. What occurred between you then ?

A. Well, nothing of great importance, except that I

went to see him. We had notified him in regard to this

matter, and I went to see him in regard to whether some

settlement could be brought about.

Q. 47. What notice did you give him ?

A. Our attorney, Mr. Murray, gave him a written

notice. I saw the notice, and supposed it was served.

Q. 48. Do you know of the Vulcan Iron Works mak-

ing or selling any band-mills which you claim to be an

infringement of this patent?

A. I do.

Q. 49. What do you know in this respect ?

A. I saw Mr. Falk, of Eureka, who bought one of

them ; he had one of them ; he said he had bought one

of them.

Q. 50. Did you ever meet Mr. Falk prior to the time

of his buying that mill ?

A. I did.

Q. 51. Where did you meet him ?

A. In Cincinnati.

Q. 52. At what place ?
' "

—

A. At my factory.

Q. 53. What occurred between vou two then ?

Mr. Wright. 1 object to that as wholly irrelevant

and immaterial.

A. He came into our office, looking for the purchase

of a band-mill for some parties here in California.

Q. 54. Did you sell him a band-mill?

A. I did not.

Q. 55. Did he look at any band-mills ?
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A. He did.

Q. 56. What band-mills did he look at ?

A. The Climax. The same mill that is in question

now.

Q. 57. You call your mill the Climax, do you 1
,

A. Yes, sir.

Q. 58. Where was the machine that he looked at 1

A. In our factory.

Q. 59. How did the mill which he looked at compare

with the mill described in this patent sued on 1

Mr. Wright/ I object to that as wholly irrelevant,

immaterial, and incompetent.

A. Just the same. Identically the same machine.

Q. 60. Did Mr. Falk examine the mill at that time ?

A. He did ; very particularly.

Q. 61. What else occurred between you?

A. I gave him all the instructions in regard to the

band-mill, and also gave him a blue-print, and gave him

complete drawings of the band-mill to take back.

Q. 62. When you say you gave him a blue-print of

the mill, you mean a blue-print of this mill ?

A. Yes ; I mean a blue-print of the Climax.

Q. 63. Was that a working drawing i

A. That was a working drawing.

Q. 64. When did you next hear of Mr. Falk after

that, in connection with the band-mill 1

Mr. Wright. I object to the question as wholly ir-

relevant and immaterial.

A. I heard, through Mr. Sam Hendy, by letter, that

he had ordered a band-mill from the Vulcan Iron

Works.



Smith et al. v. Vulcan Iron Works. 167

Q. 65. Did you ever see the band-mill which Mr.

Falk purchased from the Vulcan Iron Works ?

A. I did.

Q. 66. Where did you see it ?
;

A. On Eel River, in Humboldt County.

Q. 67. When did you see it ?

A. I think it was between the 15th and 20th of June

of this year.

Q. 68. Did you ever see it more than once ?

A. Yes, sir ; I saw it more than once. I was there,

and saw it several times. I was there half a day with

Mr. Falk, and saw it run.

Q. 69. Was it in operation while you were there ?

A. " It was.

Q. 70. How did the construction and mode of opera-

tion of that mill compare with the mill shown and de-

scribed and patented in and by your letters patent sued

on here ?

A. It is virtually the same, excepting the cross-line

motion.

Q. 71. Now, just specify a little more in detail what

you mean by the cross-line motion.

A. The cross-line motion, as I have said, is an eccen-

tric in the top of the depending trunnion, for the purpose

of cross-lining the top wheel.

Q. 72. Now, what is the mechanism by which that

cross-line adjustment is accomplished ?

A. It is accomplished by a worm-gear surrounding a

trunnion, and sliding on a slide.

Q. 73. What device was there in the Falk mill, it

any, for accomplishing the cross-line adjustment ? ;_
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A. They used set-screws.

Q. 74. How many set-screws \

A. Two set-screws.

Q. 75. Where were they located?
j

A. Upon the trunnion-box, on top.

Q. 76. How were they operated ?

A. By hand.

Q. 77. And that, you say, was the only substantial

difference between your mill and the Falk mill ?

A. That is all.

Q. 78. Did you ever see any other band-mill make by

the Vulcan Iron Works?

A. I saw one here — I think it was a day or two ago

— in their shop.

Q. 79. In this city and county ?

A. In this city and county.
]

Q. 80. Did you examine the mill? 1

A. I did.

Q. 81. How did that mill compare in construction and

mode of operation with your patented mill ?

A. Mechanically it was the same, only in place of a

straight arm and rock-shaft laying "on the knife-edge

bearing, they had bridled their rock-shaft and made two

knife-edge bearings.

Q. 82. What kind of cross-line adjustment, if any,

did they have ?

A. They had set-screws for the cross-line adjustment.

Q. 8.3. In that respect, then, it was similar to the Falk

mill ?

A. Similar to the Falk mill, except the bridle they

put on the rock-shaft, holding the upright trunnions bear-
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ing on two knife-edge bearings, while the Falk machine

rested plainly on one knife-edge bearing, which was let

into the rock-shaft.

Q. 84. Will you please read claim 1 of your patent,

and state whether or not, in your judgment, you found

in the last-mentioned mill, which you saw at the Vulcan

Iron Works, the same, or substantially the same, combi-

nation of elements operating in substantially the same

way, and accomplishing the same result ?

A. Claim 1 reads :
" In a band-saw mill, the combi-

nation with the band-wheels and main supporting frame

or column of integral standard carrying the front bear-

ings of the upper and lower band wheel shafts, said stan-

dard beinof attached to the front side of said main frame or

column between said band-wheels, substantially as here-

inbefore set forth." I found the same combination of

elements operating in substantially the same way and ac-

complishing the same result.

Q. 85. I will ask you the same question in regard to

the second claim of that patent ?

A. The second claim reads as follows :
" The combi-

" nation, substantially as specified, of the hollow support-

" ing-column, C, and the hollow casting, D, Di, D2,

" centrally secured to said column to furnish rigid sup-

" ports for the front bearings of the upper and lower band-

" wheel shafts." I found all this the same in the last-

mentioned machine.

Q. 86. Now, I will ask you the same question in re-

gard to Claim 4 of that patent ?

A. Claim 4 reads as follows- " The combination of

"the base-plate, A, cast in a single piece, the column, C,
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" having a flanged base, to be secured to said base. A, the

" front support for the band-wheel shafts consisting of

"the castings, D, Dl, D2, and shield, D3, together form-

" ing a supporting-frame for band-saw mills, substantially

"as hereinbefore set forth." I find that substantially

the same.

Q. 87. Now, I will ask you the same a^estion in re-

gard to claim 5 of that patent \

A. Claim 5 reads as follows: " In a band-saw mill, the

" combination of the supporting-frame, the vertically

" adjustable bearings for the upper band-wheel shaft,

" mounted in said frame, the transverse shaft, G, mounted

" on knife-edge bearings in said frame, and having arms,

"g, gl, secured upon said shaft to support the bearings

"of said upper band-wheel shaft, and the weighted lever,

" K, secured upon said shaft, between the knife-edge

" bearings to counterpoise the bearings of the upper band-

" wheel shaft, and provide a sensitive automatic adjust-

" ment for the same, whereby the saw is kept at the

"proper tension, substantially as hereinbefore set forth."

I find in this machine a knife-edge bearing, a weight be-

tween the two bearings, and a rock- shaft, being mechan-

ically the same device as if the knife-edge bearing was

inserted into the rock-shaft.

Q. 88. Does that difference of mechanical construc-

tion which you have just specified accomplish any differ-

ent result from that which is accomplished by your

mechanical construction \

A. No other. The same point is gained
; 1 mean to

say that the same point is arrived at, or mechanical

equivalent.
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Q. 89. Would you consider the two devices in that

respect mechanical equivalents 1

A. I would.

Q. 90. Now, I will ask you the same general ques-

tion in regard to claim 6 of that patent.

A. Claim 6 reads as follows :
" The combination, sub-

stantially as hereinbefore set forth, of the supporting

frame, the traverse shaft, G, having knife-edge bearings,

g3, secured in it, the supporting-places, g4, resting on

brackets in said frame, the arms, g, gl
f
having steps at

their outer ends, the hardened steel adjustment screws, g2,

passing through said steps, the vertically adjustable bear-

ings for the upper band-wheel shaft resting upon said

screws, the lever, K, secured upon said shaft and project-

ing through the frame, the rod, k, upon the outer end of

said lever, K, the cap-nut, kl, upon said rod, and the re-

movable weights, k2, for the purpose specified." I find

in that machine the transverse shaft, and the brackets

the same as specified in this claim, and I found the lever

the same, and the weights the same.

Q. 91. Did you find in that machine a supporting

frame?

a. i did.
" -rT7n :

Q. 92. Did you find a transverse shaft having knife-

edge bearings secured in it ?

A. I found a transverse shaft with a lever and weight,

and on that transverse shaft was keyed a bridle with two

knife-edge bearings.

Q. 93. What was the object of having that bridle on

the transverse shaft ?
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A. It was to accomplish the same point as the short

arm and the knife-edge bearing of the rock-shaft.

Q. 94. To which arms do you refer?

A. I mean the arms, g, as we specify it in our patent.

Q. 95. Did that accomplish substantially the same

purpose in substantially the same way as the arms, g, gl,

in your patent ?

A. Mechanically the same, but not as good.

Q. 96. I notice in your patent a device called a sup-

porting plate marked g4. Did you find that device in

the Vulcan Iron Works machine ?

A. I did.
|

Q. 97. What did those plates rest on ?

A. On the frame.

Q. 98. Well, how were they attached to the frame ?

A. They rested on brackets at both ends of the frame.

Q. 99. Now, you say in this claim 6 that "the arms,

g, gl, having steps at their outer ends." I will ask you

whether or not you found in the Vulcan Iron Works

machine a device of that kind ?

A. I did not.

Q. 100. What did you find there ?

A. I found a double nut for the same purpose.

Q. 101. What is the object of the "steps" in your

machine ?

A. The steps are for leveling the top shaft ?

Q. 102. And what was the object of the screw in the

Vulcan [ron Works machine \

A. For leveling the top shaft.

Q. 103. This claim 6 also refers to certain hardened

steel adjustment-screws, g2, passing through said steps.
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Did you find that device in the Vulcan Iron Works

machine I

A. I did not.

Q. 104. What did you find there in that respect \

A. I found a nut playing on an upright screw, for

tilting the wheel.

Q. 105. Did you find any vertically adjustable bear-

ino-s for the upper band-wheel shaft in the Vulcan Iron

Works machine ?

A. I did.

Q. 106. Did you find any weighted lever in the Vul-

can Iron Works machine ?

A. Yes, sir.

Q. 107. What was the object of that lever !

A. For straining the saw.

Q. 108. What was that lever attached to !

A. The rock-shaft.

Q. 109. What device did you find connecting the

weights to the lever, K \

A. There was no connection in this machine at the

shop of the Vulcan Iron Works. In the machine at

Eureka, there was a rod and weighted lever.

Q. 110. In that portion of your machine, you mention

a cap-nut, kl, upon said rod. I will ask you whether or

not you found that in either of the Vulcan Iron Works

machines ?

A. I found the cap-nut in the machine at Eureka, but

there was no rod on the machine at the shop of the Vul-

can Iron Works.

Q. 111. Were there any removable weights on the

machine at the shop of the Vulcan Iron Works |
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A. There were not.

Q. 112. Were there any on the Eureka machine ?

A. There were.

Q. 113. Was this machine, at the shop of the Vulcan

Iron Works, completely finished ?

A. I should think it was complete, ready for shipment.

There might have been some minor points not completed

on it, like this weighted lever, but the wheels were all in

place.

Q. 114. How was it constructed to operate, with re-

gard to having a weighted lever there, or not \

A. It was mechanically the same as the Climax.

Q. 115. You say you found no weights there ?

A. Oh, I did n't understand you. Mechanically, I say,

it was the same as the Climax. The lever was there

without weights.

Q. 116. Was it arranged so that weights could be

placed there, to operate the lever, K ?

A. It was.

Q. 117. But you say the weights were not on the

machine at the time %

A. Not at the time. But in the machine at Eureka

they were on.

Q. 118. Now, I will ask you to read claim 10 of the

patent, and state whether or not, in your judgment, the

Vulcan Iron Works machine contained the elements

therein specified, combined in substantially the same way,

and accomplishing the same result ?

A. Claim 10 reads as follows: "In a band-saw mill,

the combination of
fc

tlio column, C, brackets projecting

from said column, a rock-shaft having knife-edge bearings
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—

resting upon said brackets, a weighted lever, and two

arms, g, gl, secured upon said rock-shaft, with the band-

wheel shaft and its boxes, and rods supporting the boxes,

said rods resting upon the arms, g, gl, substantially as

shown and described."

In the Eureka mill belonging to Mr. Falk I found

everything that is in this claim. In the machine at the

shop of the Yulcan Iron Works, as I stated before, I

found the rock-shaft resting on brackets with two knife-

edge bearings in place of one, with a bridle around the

rock-shaft. I found the lever keyed to the rock-shaft

prepared for a rod and weight to be hung on, but the

weight was not on.

Q. 119. In your judgment, would the construction

shown in the machine which you saw at the shop of the

Vulcan Iron Works be a mechanical equivalent of the

combination shown in this tenth claim of the patent %

A. Oh, most assuredly.

Q. 120. How many band-wheels did the Yulcan Iron

Works machine have ?

A. They had two running, and one they had laid out-

side of the mill.

Q. 121. What was the construction of their main

supporting frame or column %

A. The same as in the Climax.

Q. 122. What was the construction of their standard

which carried the front bearings of the upper and lower

band-wheel shafts?

A. The same as the Climax, except being two pieces

bolted together and made fast to the column, forming a

solid piece of integral form.
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Q. 123. Did you s the bolt-holes

A. I saw the Eureka machine bolted fast, and running,

with bolts in it. I saw the one at the shop of the Vul-

can Iron Works with the bolt-holes drilled and prepared

bolts, but without bolts. There were no bolts in it,

but bolted to the main column.

Q. 124. How had those bolt-holes been formed in

which the bolts had not yet been put ?

A. With a drill.

Q. 125. What was the object in those band-mills of

having an integral standard for carrying the front bear-

ings of the upper and lower band-wheel shaft ?

A. It was for the purpose of getting a direct strain on

the saw. and getting that strain in line, and also making

a machine that would maintain a higher cutting surface

of the saw.

Q. 126. Was the machine which you saw in the shop

of the Vulcan Iron Works adapted to accomplish that

result

A. It was.

Q. 127. Would vou call their standard an integral

standard ?

A. I would. When bolted together it forms one

piece.

(

J. 128. How was their standard attached to the main

frame or column !

A. The same as in the Climax, planed and bolted to

the main column, between the upper and lower wheel.

1 2 - How was the supporting column of the Vul-

can Iron Workfl mill constructed with regard to its being

solid or hollow
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A. They were hollow.

Q. 130/ How were the two castings which carried the

front bearings of the upper and lower band-wheel shafts

constructed in that regard ; were they hollow or solid ?

A. Hollow.

Q. 131. How were they secured to the main column ?

A. By bolts.

Q. 132. At what portion of the main column were

they secured ; that is to say, were they at the side or in

in the center ?

A. In the front of the main column, between the up-

per and lower wheel.

Q. 133. What kind of supports for the front bearings

of the upper and lower band-wheel shafts did that furnish

in that construction ?

A. That furnished a support for the upper and lower

band-wheel shafts.

Q. 134. But what kind of a support, I mean?

A. One was a trunnion-box, in the lower end, a hori-

zontal trunnion, and in the upper end there was a depend-

ing trunnion with a box bolted on top of it.

Q. 135. Were those rigid supports?

A. The bottom was rigid, and the top was adjustable.

Q. 136. Did the Vulcan Iron Works machine have a

base-plate ?
j

A. It did.

Q. 137. How was it cast?

A. Square, about eight or nine inches thick, I should

say.

Q. 138. In how many pieces was it cast?

A. It was in one piece.
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Q. 139. What kind of a base did their column have?

A. A square base. I should judge so. • It was a

square formed base.
_j

Q. 140. Did it have any flange to it ?
]

A. It did.

Q. 141. Where was the flange'?

A. The flange was in the bottom of the main column.

Q. 142. I noticed that there is mentioned in your

patent a device called "the shield D3." What is the

object of that shield?

A. That is to cover the wheel and strengthen the out-

side column.

Q. 143. With what is the shield, D3, cast?

A. Cast with the outside column.

Q. 144. Did you find any such device as that in the

Vulcan Iron Works machine?

A. I did.

Q. 145. How did it compare with yours?

A. It was the same design exactly.

Q. 146. How was the shield, D3, cast in the Vulcan

Iron Works machine ?

A. It was cast with the outside column. It was part

and parcel of the outside column.

Q. 147. I believe you stated that you found vertically

adjustable bearings for the upper band-wheel shaft in the

Vulcan Iron Works machine, did you not?

A. Yes, sir.

Q. 148. Did you find any transverse shaft correspond-

ing to the transverse shaft, G, in your machine ?

A. I did.

Q. 149. What was it mounted on \
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A. On brackets, on the main and outside column.

Mounted on brackets.

Q. 150. What kind of bearings did that rock-shaft

have in the Vulcan Iron Works machine ?

A. The one at Eureka had a piece of steel inserted

into the rock-shaft, forming a knife-edge bearing, and

resting on a piece of steel laying on a bracket in the main

column and front column. The one at the shop of the

Vulcan Iron Works had a bridle keyed to the rock-shaft

with two knife-edge bearings resting on brackets on the

front and main column.

Q. 151. How did the construction of that portion of

the machine at Eureka compare with the construction of

your machine ?

A. In the machine at Eureka, it was the same, vir-

tually the same, all the way through.

Q. 152. How did that portion of the machine at the

shop of the Vulcan Iron Works compare with the corre-

sponding portion of your machine ?

A. The one at the shop of the Vulcan Iron Works
has a bridle keyed to the rock-shaft, resting on two knife-

edge bearings on brackets on front and rear column; while

my machine has a piece of steel inserted in the rock-shaft

forming a knife-edge bearing resting on one bracket,

—

having one knife-edge bearing.

Q. 153. What different result, if any, is accomplished

by having a bridle and two knife-edge bearings, as in the

Vulcan Iron Works machine, instead of having a shaft

with an arm on it, and one knife-edge bearing, as in your

machine ?

A. They accomplish the saine'result, only in the Vul-
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can Iron Works machine there is more complication, and

more friction in the two bearings, than there is in mine.

Q. 154. What is the object in your machine of the

weighted lever ?

A. For straining the saw.

Q. 155. In what way does it strain the saw 1

A. By resting on a knife-edge bearing with the arm,

"g," coming in contact with the depending trunnion, which

has an adjustable screw in it.

Q. 156. When you put a weight on the end of your

lever, " K," on what "part of the mechanism of the ma-

chine does that operate directly %

A. Directly on the saw.

Q. 157. Does it operate through any intervening

mechanism ?

A. By raising of the knife-edge bearing, it comes in

contact with the trunnions raising the upper wheel, thereby

straining the saw.

Q. 158. To what is the lever, " K," attached in your

machine \

A. To the rock-shaft, or transverse shaft.

Q. 159. Now, when you put a weight on the end of

your lever, " K," what effect does that have on the rock-

shaft ?

A. It turns it, and raises the arm, " g," and the trun-

nions raise the upper wheels, thereby straining the saw.

Q. 100. Now, will you please state whether or not

you found that device in the Eureka machine ?

A. I did find the same device.

Q. 161. And what device of that character did you
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find, if any, in the machine at the shop of the Vulcan

Iron Works ?

A. I found mechanically the same device.

Q. 162. What kind of a vertical adjustment does your

machine provide with regard to its being sensitive and

automatic or not ?

A. Being a rock-shaft with two arms coming in con-

tact with a knife-edge bearing, and a weighted lever, it

has but a very little friction to contend against.

Q. 163. How is it in regard to being automatic ?

A. It works automatically when the saw heats, and

then we have to take up the slack of that saw, and it is

always ready to work automatically.

Q. 164. What is the object of a knife-edge bearing in

mechanics generally ?

A. It is to do away with the friction.

Q. 165. Now, by means of this particular combina-

tion which we have been speaking of, can the saw be

kept at any particular tension that you may desire ?

A. All the time the same weight would give us the

same tension, the same strain.

Q. 166. Where was this mill located which you saw

in the Vulcan Iron Works shop ?

A. I think it was in their foundry department. They

told me it was.

Q. 167. Who showed it to you ?

A. Well. I know the gentleman, but I can't call his

name. It is the draughtsman there. It is the gentle-

man who has given evidence. I forget his name. It is

rather a peculiar name.
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Q. 168. Was it Koefoed ?

A. Yes; that is his name. »

Cross-examination of Samuel R. Smith.

X. Q. 1 (by Mr. Wright). When did you first see

Mr. Graham, of the Vulcan Iron Works, on the subject

of your machine ?

A. I think it was some time in January.

X. Q. 2. January, 1891 ?

A. Yes, sir.

X. Q. 3. In San Francisco?
/

A; In San Francisco, at his office.

X. Q. 4. At the office of the Yulcan Iron Works ?

A. Yes, sir.

X. Q. 5. Did you have more than one interview with

him ?

A. I think I had two.

X. Q. 6. How far apart were these interviews?

A. I think I went in there in the forenoon, and think

he told me to come in again in afternoon to see him.

X. Q. 7. What occurred when you went in there in

the forenoon I

A. Nothing, only we talked the matter over.

X. Q. 8. Please state what you said, and what he

said.

A. Well, I merely went in there to adjust this matter.

X. Q. 9. Please state, not what you went there for,

but what you said when you went there.

A. I said to him that I found he was infringing on

the Climax mill, and I asked him to stop manufacturing

them.
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X. Q. 10. What did he answer to that \

A. He said he didn't think he had infringed.

X. Q. 11. Well, was that the whole of the conversa-

tion ?

A. Oh, no, sir; there was more than that, but that

was the gist of it.

X. Q. 12. Please give me the whole of the conver-

sation had between you at that interview ?

A. I cannot do it.

X. Q. 13. You cannot give us the exact words, ot

course, but give us the substance of it, so the court will

understand what was said at that interview.

A. I have already done so.

X. Q. 14. How long did that conversation take ?

A. I suppose ten or fifteen minutes.

X. Q. 15. It didn't take you a half a minute to say

what you have said you said ; then how could you have

occupied ten or fifteen minutes in conversation, if that is

all that was said ?

A. Well, the matter was drawn to a close pretty

quickly. He could n't give me an answer, he said, and

he told me to come in in the afternoon.

X. Q. 16. State what was said in that conversation '.

A. Well, I asked him to stop manufacturing the ma-

chine, and he said he was not infringing.

X. Q. 17. What did he ask you to come in the after-

noon for \

A. I think he wished to see some of his other part-

ners.

X. Q. 18. No, what did he say ? Don't suppose any-

thing, but just tell me the conversation.
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A. I told you I couldn't tell you all that conversa-

tion. The gist of it wa- in regard to stopping the manu-

facture of the machine, and when I came in the after-

noon —
X. Q. 19 (interrupting). Never mind the afternoon.

A. Nothing occurred, only what I have told you.

X. Q. 20. Now, you have said that Mr. Graham told

you to come again in the afternoon because he could n't

give you an answer. What question did you ask him

that caused him to say that he could n't give you an an-

swer ?

A. In regard to stopping building the machine.

X. Q. 21. What did he say ! Did n't he say that he

did n't consider that he was infringing j

A. Yes. sir; I have said that before.

X. Q. 22. Wasn't that an answer ?

A. That was one of his answers.

X. Q. 23. Well, when you came in the afternoon,

what occurred '.

A. He showed me an old English book which had the

Newbury patent in it, and he claimed it had an outside

bearing on it, and I asked Mr. Graham if that was his

answer, and he said it was. Then I said, M There is no

use in talking any further on this matter. If you wish

t<» build machines according to the Newbury patent, IO » 1 '

have no objections, but if this is your answer, I will have

to leave this matter to the United States Courts to an-

r," and he said that was his answer, and we parted.

X. O 24. Was that all that took place?

A. Well, he might have bid me good by, but that is

about all.
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X. Q. 25. Do you mean to say that that was all that

occurred at the second interview ?

A. Yes, sir; that is all, to amount to anything.

X. Q. 26. Well, please state all that occurred at the

second interview,— whether it amounted to anything or

not.

A. I have told you the whole of it, so far as relates to

the band-mill.

X. Q. 27. Please tell the whole of what occurred at the

second interview,— whether it related to the band-mill or

not.

A. I don't think that has anything to do with the

question. I have told you all that related to the business

about the band-mill.

X. Q. 28. Do you refuse to answer my question 1

A. I don't refuse to answer anything.

X. Q. 29. Then please tell me all that occurred at the

second interview with Mr. Graham,— whether it related

to the band-mill or not ?

A. I cannot do it. I cannot remember.

X. Q. 30. Did Mr. Graham tell you that he didn't

consider that they had infringed on your patent ?

A. I said that once before.

X. Q. 31. Did Mr. Graham tell you that he did not

consider that their machine wras an imitation of your ma-

chine?

A. He did.

X. Q. 32. Did Mr. Graham show you the machine

he was building?

A. No, sir.
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X. Q. 33. Did be disguise from you the nature of the

machine he was building ?

A. He didn't show me the machine.

X. Q. 34. Answer my question, please. Did he dis-

guise from you in any way the nature of the machine he

was building?

A. He did n't show me the machine.

X. Q. 35. Please answer my question. Did he dis-

guise from you in any way the nature of the machine he

was building %

A. I don't understand what you mean by "disguise."

X. Q. 36. Did you ask Mr. Graham what sort of a

machine he was building \

A. I knew already.

X. Q. 37. How did you know already ?

A. From information from men who had seen the ma-

chine, and I had seen it in the fall previous to meeting

Mr. Graham, previous to its being finished, and saw his

drawings.

X. Q. 38. Where did you see the machine'?

A. I saw the drawing in front of his shop on Fremont

Street, and I saw the machine in his foundry, where he

had it partly erected; that was in the fall of the year

1890.

X. Q. 39. What month 1

A. I think it was in September, 1890.

X. Q. 40. That was before you got your patent 1

A. Yes, sir ; that was before I got my patent.

X. Q. 41. Where did you see the drawings?

A. I saw them on Mission Street, in the foundry.
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X. Q. 42. Who exhibited them to you on Mission

Street ?

A. Well, they had them there. Mr. Koefoed showed

us the drawings in the foundry. But I saw the draw-

ing while I was riding along the street, where the draw-

ings was standing up on a board at the side of the house

in front of their shop, and my attention was particularly

called to it when we were examining the machine in his

foundry.

X. Q. 43. You went to the Vulcan Iron Works with

Mr. Hendy in September, 1890, to examine the band-mill

that was then being built by the Vulcan Iron Works.

Is that so ?

A. I did.

X. Q. 44. Was not that band-mill shown to you then

fully by the Vulcan Iron Works people 1

A. No, sir.

X. Q. 45. How did you come to go there ?

A. I went with Mr. Hendy.

X. Q. 46. Did you tell to anybody in the Vulcan Iron

Works what the object of your visit was 1

A. I think Mr. Hendy did, but I did not.

X. Q. 47. Was there any attempt to keep you from

seeing: the machine ?

A. No, sir.

X. Q. 48. Did you have any conversation with any-

body in the Vulcan Iron Works' shop at that time about

the building of that mill ?

A. No, sir.

X. Q. 49. Did you tell any one there at that time
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that you claimed to be the inventor of any part of that

mill ?

A. I think Mr. Hendy did. I did not.

X. Q. 50. To whom did Mr. Hendy make that an-

nouncement ?

A. I could n't tell.

X. Q. 51. Had you, before that time, had any con-

versation with anybody in the Vulcan Iron Works about

the invention of this band- mill ?

A. None.

X. Q. 52. Who was present belonging to the Vulcan

Iron Works when you and Mr. Hendy went there to see

it?

A. I think this Mr. Koefoed was there.

X. Q. 53. Did he explain to you the mechanism of it ?

A. No, sir.

X. Q. 54. Did you have any conversation with him

on the subject of the band-mill ?

A. No, sir.

X. Q. 55. Did Mr. Hendy have any conversation

with him on the subject?

A. Yes, sir; he did. They were talking about it.

X. Q. 56. What did Mr. Hendy say ?

A. I can't remember it. It was just a general talk

about the business.

X. Q. 57. When did you apply for a patent for your

alleged improvements on band-mills?

A. I think it was in 1890.

X. Q. 58. What time in 1890 ?

A. One moment—
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X. Q. 59. No, no. I want you to state from your

own knowledge. I don't want you to refer to anything.

A. Well, I see that you are rather positive in your

movements, and I want to be positive of that before I

answer. My application was filed September 24, 1889

(referring to patent).

X. Q. 60. Could you have remembered that without

looking at your patent ?

A. I wanted, as I said, to be positive to answer it cor-

rectly.

X. Q. 61. Could you have answered it correctly with-

out looking at that patent ?

A. I expect I might.

X. Q. 62. Now, don't look at your patent, Mr. Smith.

The witness. Have I a right to look at it ?

Mr. Miller. You have the right to look at any ex-

hibit in the case.

X. Q. 63 (by Mr. Wright). Unless you will swear that

you couldn't answer my question without looking at the

patent, I object to your looking at the patent.

A. You asked me the question, and I answered it.

X. Q. 64. Now, can you, without looking at your

patent, remember when the patent was granted ?

A. Yes, I suppose I might, but I would prefer giving

you a direct answer when I have the document in my
hand. (Referring to the patent.) The patent was granted

December 16, 1890.

X. Q. 65. Now, at what time in 1890 were you in

the shop of the Vulcan Iron Works with Mr. Hendy '.

A. I have answered that once before.

X. Q. 67. I don't think you have.
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A. Well, I have.

X. Q. 68. Well, please answer it again.

A. It was in 1890, in January. No, I should say it

was September, 1891, that I was in there.

X. Q. 69. Now, when were you there,— in January,

1890, or September, 1891 ?

A. September, 1891.

X. Q. 70. 1890 or 1891 ?

A. 1891, I think. 1890, I think.

X. Q. 71. Well, which is it? State it explicitly.

Were you in the shop of the Vulcan Iron Works in Janu-

ary, 1890, or September, 1890, or January 1891, or Sep-

tember, 1891, — which?

A. I was in their shop in September, 1890. I was in

their shop in January, 1891. Twice I have been in that

shop.

X. Q. 72. When were you first there?

A. September, 1890.

X. Q. 73. Now, what time in the month of Septem-

ber was it that you were there with Mr. Hendy ?

A. Oh, I don't recollect.

X. Q. 74. Was it before the 24th of September ?

A. I could n't say.

X. Q. 75. How does it happen that your application

for patent was filed September 24, 1889, when the patent

was not granted until December, 16, 1890?

A. There were two cases of interferences on it; one

by a nmn named 1 [anson, and one by a man named Cun-

ningham.

X. Q. 76. In other words, the Patent Office declared
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two interferences between your application and the ap-

plications of two other persons ?

Q. Yes, sir.

X. Q. 77. And these interferences had to be decided

before your patent was granted ?

A. Yes, sir.

X. Q. 78. Are you familiar with the trade or business

of building band-saw mills throughout the country ?

A. Yes, sir.

X. Q. 79. How many manufacturers of band-saw mill

are there in the United States now ? Do you know ?

A. There are five prominent ones.

X. Q. 80. There are five prominent manufacturers of

band-saw mills in the United States ?

A. Yes, sir.

X. Q. 81. How many more manufacturers of band-

saw mills are there in the United States whom you do

not term prominent ? That is, so far as you know, of

course ?

A. There are four other ones that I know of. There

are four others that do something at it, but not much.

X. Q. 82. Do those nine manufacturers constitute all

the manufacturers of band-saw mills in the United States?

A. I don't know as they do, but all the prominent

ones. There are not over five prominent manufacturers

that make a specialty of big business.

X. Q. 83. Then you know of nine manufacturers of

band-saw mills?

A. Yes, sir.

X. Q. 84. Do you know of any more than nine?

A. No, sir.
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X. Q. 85. Did you ever hear of any more than those

nine ?

A. Xo, sir.

X. Q. 86. Do you include the Vulcan Iron Works

among 1 these ?

A. No, sir ; I do not.

X. Q. 87. Then, exclusive of the Vulcan Iron Works,

you know of nine manufacturers of band-saw mills in the

United States?

A. Yes, sir.

X. Q. 88. Have you any means of forming an estimate

of how many band-saw mills are in operation in the

United States ?

A. I have not.

X. Q. 89. How long have band-saw mills been in

practical operation ?

A. I suppose about twelve years, in this country.

X. Q. 90. Are you familiar with the patents granted

for band-saw mills by the United States Patent Office ?

A. I know some of them.

X. Q. 91. Have you examined the patents issued for

band-saw mills before your patent was issued?

A. I have.

X. Q. 92. All of them?

A. I don't know as it was all of them.

X. Q. 93. Do you remember the patentees of any

patents issued before your patent, whose patent you ex-

amined ?

A . I know some.

\\ (
v
). 94. Please state those whose patents you ex-

amined, t he names of the patent* i



Smith et al. v. Vulcan Iron Works. 193

A. I examined the Stearns; I examined one of the

Wilkins, the London, Berry & Orton, the Allis Band-

mill, the Prescott, and Filer & Stowell's band-mill.

X. Q. 95. Are those the names of the patentees ?

A. I don't know. They are the manufacturers of ma-

chines.

X. Q. 96. When did you first begin to manufacture

band-mills,— you, personally, I mean ?

A. About eight years ago.

X. Q. 97. In Cincinnati ?

A. In Cincinnati.

X. Q. 98. What was your business before %

A. Saw-mill business ; the manufacture of saw-mills.

X. Q. 99. And about eight years ago you commenced

to manufacture the band-saw mills ?

A. Yes, sir.

X. Q. 100. And before that time you did not manu-

facture the band-saw mill 1

A. No, sir. We manufactured circular and rotary

saw-mills.

X. Q. 101. But until that time you did not manufac-

ture band-saw mills ?

A. No, sir.

X. Q. 102. Now, when you first commenced to man-

ufacture band-saw mills, where did you get your working

drawings \

A. We bought them.

X. Q. 103. Bought them from whom ?

A. Well, now, you have got me. I can't think of the

name. He is a draughtsman, but I can't tell you his

name. I will think of it by and by, and give it to you.
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X. Q. 104. Was this draughtsman, whose name you

have promised to give me, engaged in the business of

building band-saw mills before that time ?

A. He was engaged in making the wood-work in ma-

chinery.

X. Q. 105. Have you got the working drawings in

your possession, or under your control, which he gave you

at that time ?

A. I think we have.

X. Q. 106. Will you please produce them?

A. I can't do it now.

X. Q. 108. And furnish them to the examiner for the

aid of the court in the investigation of this cause ?

A. Yes ; if he wishes them.

X. Q. 109. WT
ell, then, I ask you to do so, with your

name attached to them, and some indication on them

showing that they were the working drawings of the ma-

chine you began to manufacture,— band-saw mills.

A. Yes, sir. That man's name was Thomas. I re-

member it now.

X. Q. 110. What is his full name ?

A. Well, I don't know it.

X. Q. 111. Do you know where he is %

A. Well, no ; I don't know. The last I knew of him

he was in Boston, Massachusetts, engaged in that wood

concern there. The last I heard of him he was in

Boston.

X. Q. 112. Can you remember whether that machine

that you first manufactured had a device for straining the

saw ?

A. Yes, sir. It had a device for straining the saw.
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X. Q. 113. Was it a sensitive straining device?

A. No, sir.

X. Q. 114. It was a straining device ?

A. Yes, sir.

X. Q. 115. When you say it was not a sensitive

straining device, you merely mean, I assume, that it

did not strain the saw automatically ?

A. Yes, sir ; it strained the saw automatically.

X. Q. 116. It did strain the saw automatically?

A. Yes, sir.

X. Q. 117. Its insensitiveness, then, consisted in a

want of delicacy in the fulcrum by means of which the

saw was strained I

A. I don't know what you mean by " delicacy," as a

mechanical term.

X. Q. 118. What do you mean by "sensitiveness," as

a mechanical term ]

A. " Sensitive " means proper proportions of matter

and strength without much friction. That is what I

mean by "sensitiveness": but "delicacy," — I don't

know what that means.

X. Q. 119. Its insensitiveness, then, consisted in a

defect in the fulcrum, by means of which the saw was

strained \

A. Yes, sir.

X. Q. 120. What was the fulcrum, by means of which

the band-saw was strained \

A. A compound lever.

X. Q. 121. Y^ou misunderstand me. The fulcrum, I

mean, not the lever. What was the point on which the

lever moved ?
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A. A round trunnion ; a round shaft, you might call

it.

X. Q. 122. Was it a trunnion or a shaft '.

A. You could call it either one, a trunnion or shaft.

It was round.

X. Q. 123. Won't you please describe it more par-

ticularly ?

A. I say it is a round shaft.

X. Q. 124. Now, as I understand it, then, in this

earliest saw-mill that you built, the band-saw was

tightened by means of a lever working on a round

trunnion for a fulcrum \

A. A round shaft.

X. Q. 125. Not a trunnion, then %

A. I would rather call it a shaft, because it is more

proper.

X. Q. 126. Describe what you mean by a difference

between a shaft and trunnion, when a shaft or trunnion

is used as a fulcrum.

A. Well; the definition of a trunnion, — well, a trun-

nion is the way a cannon is hung. A cannon is hung

on a trunnion, but a shaft is a straight shaft passing

"through the lever.

X. Q. 127. Then the distinction you make between a

trunnion and a shaft, when they are used as fulcrum, is,

that the trunnion is a part of the lever, whereas the shaft

runs through the lexer
;

is that it I

A. No, sir : the trunnion is no part of it at all.

X. Q. L28. A trunnion is molded on it. cast on it,

is inflexibly adhered to the level-. What, then, is the

different
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A. The difference is, that the lever is placed loosely

on that shaft, and the shaft is passed through the lever,

and the trunnion is cast fast and turns on its axis, but the

shaft remains dead, and the lever balances on it.

X. Q. 129. At that time, when you built your first

band-saw mill, were you familiar with the use of knife-

edge bearings in place of trunnions or levers as fulcrums?

A. No, sir; I was not, at that place.

X. Q. 130. Was it not common in mechanics to use

knife-edge bearings?

A. It was, in certain places.

X. Q. 131. They were used on scales, for example?

A. Yes, sir.

X. Q. 132. And can you remember anywhere else

where knife-edge bearings were used in mechanics ?

A. I don't remember anywhere else.

X. Q. 133. Well, were you a machinist at that time ?

A. I was.

X. Q. 134. Do you know when knife-edge bearings

were first used ?

A. I do not. _
X. Q. 135. Nor where?

A. No, sir.

X. Q. 136. Nor how?

A. No, sir.

X. Q. 137. Do you consider that there would have

been any invention in substituting a knife-edge bearing

for a trunnion or other fulcrum in the straining gear ?

A. I do.

X. Q. 138. At the time when you first commenced
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the manufacture of band-saw mill, was there any means

in use for tightening the band-saw?

A. Yes, sir, there was, as I have just said, but I will

answer it over again.

X. Q. 139. Did the device then in use consist in any

degree of a hollow shaft ?

A. No, sir; not to my knowledge.

X. Q. 140. How was the upper wheel supported in

the machine that you first built?

A. In rigid boxes.

X. Q. 141. Well, I will ask you no more questions

on this subject if you will send me your working draw-

ings, as I have understood you to say you will do.

A. I think we have the working drawings of the

machine, and I think we will give them to you.

X. Q. 142 (by Mr. Miller). Where are they, Mr.

Smith?

A. In Cincinnati.

X. Q. 143 (by Mr. Wright). How many columns

were there in that machine ?

A. One.

(Examination continued, in conformity with agreement

of counsel, until to-morrow morning, 13th inst., at half-

past ten o'clock, A. m.)

Thursday, August 13, 1891.

Present: Mr. Miller, of counsel for complainant; Mr.

Wright, of counsel for respondent.

Cross-examination of Samuel R. Smith (continued).

X. Q. 144 (by Mr. Wright). You said on your exam-

ination in chief, that you had made thirty-five band-saw
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mills, which were scattered throughout the Eastern states.

When were those machines made 1

A. Well, within the last two years,— a little over two

years; it is not quite three years, —within the last three

years, we will say.

X. Q. 145. Will you swear that none of the machines

were made prior to three years ago?

A. Yes, sir.

X. Q. 146. Were they all made in conformity with

your patent ? *

A. They were.

X. Q. 147. In exact conformity with your patent?

A. Yes, sir; exact.

X. Q. 148. Are they all the same size?

A. No, sir.

X. Q. 149. How long before you applied for the pat-

ent did you make the first of those machines ?

A. I think it was about twelve months before I ap-

plied for the patent.

X. Q. 150. To whom did you sell the first machine ?

A. The Ford Lumber Company. ,

X. Q. 151. Where are they?

A. In Williamsburg, Kentucky.

X. Q. 152. Is the machine in operation now, or do

you know where it is ?

A. It was, the last I heard from it.

X. Q. 153. That was the first machine that you made

under your patent ?

A. Yes, sir.

X. Q. 154. Now, before making that machine, had
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you been engaged in the business of making band-saw

mills '.

A. Yes, sir.

X. Q. 155. For how long?

A. Six years.

X. Q. 156. How many machines or band-saw mills

had you made during that time,— about? You needn't

be exact. State, as close as you can come to it, without

your books.

A. About ten. That is, it is under a dozen. As close

as I can come to it, I think it is about ten.

X. Q. 157. Not more?

A. No, sir.

X. Q. 158. Were those ten machines the same as the

first machine that was built ?

A. No, sir.

X. Q. 159. Were they all different, each of the ten,

or were they—
A. (interrupting). I think there was six of them,— as

near as I can recollect there was five of them different.

X. Q. 160. Five of them different from the other

five ?

A. Different from the first, as near as I can remember.

X. Q. 161. Then you made four like the first band-

saw mill you built, as I understand, and then you made

five different from the previous five ?

A. Yes, sir.

X. Q. 162. Well, were the last five the same,— all

the same ?

A. Yes, all off of the same pattern.

X. Q. 163. So during your experience as a manufac-
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turer of band-saw mills you have built then but three dif-

ferent styles of band-saw mills'?
,

A. That is all.

X. Q. 164. Have you got the working drawings of

any one of the five band-saw mills that you built imme-

diately before you commenced to build according to your

patent ?

A. I think we have blue prints of those machines.

X. Q. 165. Will you be kind enough to send them to

your counsel, so they may be offered in evidence ?

A. Yes, sir.

X. Q. 166. What is your special business?

A. Saw-mill machine business; manufacturing of

saw-mill machinery.

X. Q. 167. Before you entered the saw-mill business

what was your business ?

A. My business always has been the saw-mill busi-

ness. I have followed nothing else but the manufacture

of saw-mill machinery.

X. Q. 168. At any time in your life ?

A. Ever since I learned my trade.

X. Q. 169. But never band-saw mills until within the

last ten years, I think you said ?

A. No, sir.

X. Q. 170. Now, do not all modern band-saw mills

have sensitive straining devices ?

A. No, sir.

X. Q. 171. Do they not have straining devices?

A. They do.

X. Q. 172. Is it not essential for the practical operation

of a band-saw that it shall be kept tight on the wheels ?
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A. Yes, sir.

X. Q. 173. And there are various devices for strain-

in O' ?

A. Yes, sir. f

X. Q. 174. Those devices are more or less sensitive,

are they not ?

A. Yes, sir; more or less.

X. Q. 175. Now, the particular straining device that

you describe in your patent obtains its alleged superior-

ity from the use of knife-edge bearings, does it not ?

A. Knife-edge bearings, and the transverse shaft, and

lever. That combination which is in the patent.

X. Q. 176. The combination of the knife-edge bear-

ing, and transverse shaft, and the lever ?

A. Yes, sir ; and steps and arms.

X. Q. 177. All going to make the straining device

that you employ, in your opinion, different from and su-

perior to any other straining device ?

A. Yes, sir.

X. Q. 178. What straining device did you employ in

the machine that you built immediately before you com-

menced to build the machine for which you have obtained

a patent?

A. A compound lever.

X. Q. 179. Did that work upon a knife-edge bearing?

A. No, sir.

X. Q. 180. On what?

A. On shafts.

X. Q. 181. Won't you describe the particular kind of

shaft
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A. A short shaft passing through the lever, the lever

being loose on the shaft.

X. Q. 182. The band-saw mills that you built imme-

diately before you commenced to build machines under

this patent had supporting columns for the wheels, had

they not, over which the band-saw ran 1

X. Q. 183. They had one supporting column?

A. Yes, sir.

X. Q. 184. How were the wheels otherwise sup-

ported
7

?

A. You are asking me a question now on the previous

machine I built 1

X. Q. 185. Yes, sir.

A. That was what we termed a goose-neck, planed and

fitted to slide up and down on the front column. That is

the mechanical name that I would give it, — a goose-neck

sliding up and down outside the column.

X. Q. 186. Look at the rough pen-and-ink sketch

which I have just drawn, and say if it does not, in general,

indicate the principle of the main column used in band-

saw mills, " A" being supposed to be the main column

supporting the two wheels, "B" and "C," over which

the band-saw is placed ?

A. It did in the past, but it does not in the present.

(Respondent introduces in evidence the sketch above

referred to, which is marked " Respondent's Exhibit 1.")

X. Q. 187. In all the band-saw mills at the present

date, is there not at least one heavy main column sup-

porting the wheels over which the band-saw revolves?

A. Some of them have one, and some of them have

two.
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X. Q. 188. There is always one main column, is there

not ?

A. Yes, sir.

X. Q. L89. Supporting the wheel on one side I

A. Yes, sir.

X. Q. 190. Now, have the wheels never been sup-

ported on the other side by an additional column running

parallel with the main column ?

A. Not until this patent of ours was put in the field,

that I know of.

X. Q. 191. Do you mean to say that never until you

devised the machine which you called the "Climax," no-

body ever devised a support for the other side of those

wheels, consisting of one single -column ?

A. Yes, sir ; I do say that.

X. Q. 192. So, now, I understand you that until your

machine was devised no one had ever adopted a single

column, of which " D " of respondent's " Exhibit 1 " is an

illustration, for the purpose of supporting the wheels on

the other side, opposite the column " A "
?

A. No, sir ; not where the column is bolted to the

main column in between the wheels.

X. Q. 193. I did n't ask you that. I did n't ask you

anything about its being bolted to the main column in

between the wheels.

A. That is my answer.

X. Q. 194. My question to you is a very simple one.

Please read it to the witness. (X. Q. \\)'l read.)

A. Do I understand this column "A" to be sitting

on the same base as column " D "
?



Smith et al. v. Vulcan Iron Works. 205

X. Q. 195. That is immaterial to my question, whether

it is set on the same base or not.

A. I never saw a machine constructed like that.

X. Q. 196. That is not an answer to my question.

My question is, do you mean to say that nobody ever

used a single parallel solid column to support the other

side of the axles of the wheels, not supported by the

principal column, " A," previous to your patent ?

A. I will answer that by saying that no other one

that 1 ever knew of put on an outside column fastened

between the two wheels so that the saw could be taken

off and put on without taking the other column out of

the way.

X. Q. 197. The novelty, then, in your device, so far as

the outside or secondary column is concerned, consists of

its being connected with the main column, " A," in the

sketch " Respondent's Exhibit 1," between the upper and

the lower wheel %

A. I would say yes, one of the novelties.

X. Q. 198. What is the novel feature in the outside

column for supporting the wheels ?

A. To form a bracket for a rock-shaft to rest upon for

straining the saw.

X. Q. 199. Would not a rock-shaft rest upon a main

column and an outside or secondary column supporting

the wheels just as well, whether the outside column was

connected between the wheels or not ?

A. No, sir.

X. Q. 200. Why not?

A. It would be cumbersome and unmechanical.

X. Q. 201. In what respect would it be cumbersome ?
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A. It would not— wait a minute — it would not ac-

complish the desired effect.

X. Q. 202. Is that what you mean by being cumber-

some ?

A. Yes, sir.

X. Q. 203. Why would n't it accomplish the desired

effect ?

A. Because it would be unmechanical.

X. Q. 204. In what respect would it be unmechan-

ical ?

A. In every respect.

X. Q. 205. Name one respect 1

A. It would not strain in line.

X. Q. 206. Is there any other particular in which the

outside or secondary column employed in the device that

you have patented differs from an outside column that was

bolted fast to the main column below the two wheels \

A. There is no column below the two wheels.
.

X. Q. 207. Assuming the earliest and most primitive

form of device for revolving a band-saw round two wheels,

is there any superiority in employing two columns stand-

ing parallel, and each being solid, but being bended to-

gether between the two wheels, over the employment of

the two columns, being solid, being banded together at

the top and bottom ; if so, what is the superiority ?

A. The one vou could use, and one that is banded to-
%j

gether would be entirely useless.

X. Q. 208. The one that is banded together at the

top and bottom ?

A. Yes, sir.

X. Q. 209. Would the fact that columns banded to-
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gether at the top and bottom would be entirely useless

be readily apparent to an ordinary mechanic understand-

ing the operation of band-saw mills ?

A. If I understand that question, it would make a

machine so a mechanic would have to break his saw every

time he took it off.

X. Q. 210. And that would be manifest and apparent

to anybody undertaking^ build a band-saw mill, would

it not \

A. Yes, sir.

X. Q. 211. From [the earliest period of which you

have any knowledge, then, of the making of band-saw

mills, there have been devices in use to do away with the

necessity of breaking the saw when it was removed from

the wheels \

A. Yes, sir.

X. Q. 212. How many improvements are contained

in the machine which you call the Climax, over the ma-

chine which you manufactured for five years before com-

mencing to manufacture the Climax ?

A. I think we make ten.

X. Q. 213. Ten different improvements.

A. Ten different claims, I think, there are in the

patent.

X. Q. 214. That is not what I asked you. I asked

you how many improvements over that machine there

were.

A. The main improvements are the straining device

and the outside column, and the cross-line and tilting

motion given to the wheels.

X. Q. 215. Did no machine in the market, at the
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time you commenced to build this Climax machine, have

any device for giving a cross-line or tilting motion to the

wheels ?

A. Yes, sir.

X. Q. 216. How many devices were in use at that

time ?

A. There was one.

X. Q. 217. Only one?

A. Only one, that I know of.

X. Q. 218. 'Did all the band-saw mills manufactured

in the United States at that time employ the same de-

vice for producing a cross-line and tilting motion ?

A. I don't think they did. We did n't in ours. You

understand, I say we did n't in ours previous to the

building: of this last machine.

X. Q. 219. Then the machine you built previous to

building the Climax machine had no device for giving a

cross-line or tilting motion to the wheels %

A. It had a tilting motion, but not the cross-line

motion.

X. Q. 220. Will you please explain exactly what you

mean by a difference between the cross-line and tilting

motion of the wheels \

A. One throws the wheels out of line with the other

crossways. The other motion tilts the wheel up or

down.

X. Q. 221. Lifts it, you mean?

A. Yes, sir; lifts it up or down.

X. Q. 222. Well, when you spoke then of a tilting

motion, you meant then simply a device for spreading the
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wheels, additionally, or bringing them together more

closely?

A. No; raising or lowering the ends of the mandrel,

so as to tilt the wheels ?

X. Q. 223. That is the tilting motion % \

A. Yes, sir.

X. Q. 224. Is that also the cross-line motion?

A. No, sir.

X. Q. 225. What do you mean by the cross-line

motion ?

A. By throwing the mandrel around to give the wheel

a cross-line.

X. Q. 226. That is to say, by throwing the mandrel—
A. (interrupting). Right or left.

X. Q. 227. But still horizontally, so far as regards

the lower wheel?

A. Yes, sir ; that is the idea.

X. Q. 228. Were there no devices in use previous to

the adoption by you now of the device commonly used

for giving those motions to wheels operating in parallel

motions ?

A. Not combined together; three motions in one.

X. Q. 229. The superiority, then, of your device in

giving a cross-line and tilting motion is, that the wheels

may have all three motions at one time ?

A. Yes, sir.

X. Q. 230. And never before in mechanics was that

device employed ?

A. Not that I know of.

X. Q. 231. You have now particularized the strain-

ing device, the outside column, and the cross-line and
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tilting motion. Was there any other improvement made

by you on the machines in operation immediately before

you adopted this Climax machine %

A. No, sir.

X. Q. 232. You do not mean, then, that the machine

called the Climax machine, and which is described in

your patent, was the first machine to employ a straining

device for the saws ?

A. Oh, no ; other machines had straining devices.

X. Q. 233. You do not pretend that your machine

called the Climax was the first machine to use an out-

side column for supporting the wheels, do you ? •

A. I do. I

X. Q. 234. You do \

A. I do.

X. Q. 235. I thought I understood you to say that

while you admitted that other machines used an outside

column, none of them used an outside column bolted fast

to the main column between the upper and lower wheel,

and that that was the distinction ?

A. I would like to insert in that last answer there, and

make it read : I do say we were the only builders that

built an outside column fastened in between the two

wheels so that the saw could be taken off and put on.

Q. (X. Q. 235 read). You don't mean to say that you

were the only builders that ever built a machine with a

side column, but that you were the only builders that

built a machine with an outside column firmly bolted be-

tween the wheels to the main column; that is what you

mean to be understood as saying, is it?

A. ¥es, sir.
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X. Q. 236. The superiority of your system of support-

ing the wheels consisted simply in bolting the outside

column to the main column between the wheels?

A. No, sir ; that is not so in full. You ask me if that

is the superiority, and I say, no, sir.

X. Q. 237. Proceed, and state any other superiority,

if there be any ?

A. It was for the purpose of getting our strain direct

outside of the wheel. You understand my answer, don't

you?

X. Q. 238. You mean to say, or rather do I express

it correctly when I say, that the object of bolting the out-

side column to the main column was to keep both columns

continuously perpendicular to each other, and that by

bolting them between the wheels that purpose was better

accomplished ?

A. Yes, sir.

X. Q. 239. The superiority, then, of your Climax ma-

chine consists in the results attained by bolting the out-

side column to the main column firmly between the upper

and lower wheels ?

A. That, and with the transverse shaft, rock-shaft,

and its knife-edge bearings, and brackets.

X. Q. 240. Confining yourself now to the outer column,

all of the superiority which you claim for it is derived

from its beino- bolted to the main column between the up-

per and lower wheels ?

A. For a rigid support for carrying and straining

the saw.

X. Q. 241. Youmisunderstandme,Ithink. Whatever

the consequences may be, whatever the advantages of the
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outside column may be, all those consequences or advan-

tages are derived simply from bolting the outside column

to the main column between the wheels ?

A. Yes, sir ; it makes a rigid support.

X. Q. 242. That is one of the advantages derived ?

A. Yes, sir.

X. Q. 243. That is the only advantage derived ?

A. Oh, no. The other advantages are to furnish

support for tlfe transverse shaft to lay on for straining

the saw on the upper wheel.

X. Q. 244. The connection between the outer column

and the main column furnishes a support for your upper

shaft which forms part of the straining device for strain-

ing the band-saw ?

A. Yes, sir ; and also for carrying the lower shaft.

X. Q. 245. What do you mean by "carrying the

lower shaft " ?

A. It forms a hanger for sustaining the lower shaft

that the lower band-wheel is on.

X. Q. 24G. It forms a what ?

A. A support. The outside piece forms a rigid sup-

port for carrying the bracket for the transverse shaft,

and also the lower band-wheel shaft.

X. Q. 247. What you mean to say is, that the joining

together of the outer column and the main column by

means of a piece running between the wheels from the

outer column to the main column has a tendency to keep

the axle of the two wheels parallel?

A. Yes; or in other words, for the to —
X. Q. 248 (interrupting). To form a support for the

lower wheel as well as the upper one?
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A. Yes, sir.

X. Q. 249. And that is all you mean by your last

answer ?

A. Yes, sir.

X. Q. 250. Did you build a machine at once contain-

ing the straining device, the outside column, and the

cross-line and tilting motion, or did you build various ma-

chines with merely one of those improvements, before you

arrived at the Climax machine ?

A. I built ten machines with devices not used in the

Climax.

X. Q. 251. LThen did you build a single machine with

all of the devices used in the Climax ?

A. Not until I built the Climax.

X. Q. 252. But after building ten machines without

the improved straining device, and without the improved

outside column, and without the improved cross-line and

tilting motion, then did you all at once build a machine

containing all of those improvements ?

A. I did, sir.

X. Q. 253. You made a sudden spring, then, from

the last of that ten machines into the perfected beauty of

the Climax ?

A. Yes, sir.

X. Q. 254. What part do you take in the work in

your shop ?

A. In originating the saw-mill machinery.

X. Q. 255. Did you make the working drawings for

the Climax machine %

A. I made some of them, and superintended the mak-

ing of the balance of the working drawing. I might
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answer that by saying that they were all made under

my directions.

X. Q. 256. Now, band-saw mill machinery is con-

stantly changing in minor particulars, is n't it ?

A. Yes, sir; it has been.

X. Q. 257. It has been for many years past 1

A. Yes, sir.

X. Q. 258. You said that you had an interview with

Mr. Falk ?

A. Yes, sir.
**

X. Q. 259. Some time before you applied for the

patent that you have put in evidence here ?

A. Yes ; he was at our shop. No ; not before I ap-

plied for the patent.

X. Q. 260. About when was it, then, with relation

to the issuance of the patent 1

A. I think Falk was at our place in March, 1890.

X. Q. 261. And you had already applied for your

patent in September, 1889?

A. Yes, sir.

X. Q. 262. Now, did you tell Falk that you had ap-

plied for a patent?

A. I did.

X. Q. 263. How long did he stay in your place?

A. I should say he was there an hour or two hours.

He went through our works.

X. Q. 264. And you gave him blue-prints of the

patent, you say ?

A. Yes, sir.

X. Q. 265. Working drawings of the patent?
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A. Yes, sir; blue-prints giving two views of the patent,

and a scale drawing.

X. Q. 266. Did you discuss with him the improve-

ments ?

a. i did. ~ rz ~ ^~
:

'

X. Q. 267. Did he request you to give him the blue-

print ?

A. He did.

X. Q. 268. Did you ever see him before'?

A. I never did.

X. Q. 269. Have you ever seen him since?

A. Yes, sir.

X. Q. 270. When?

A- This June last past.

X. Q. 271. Where?

A. At Eureka, Humboldt County, in this state.

X. Q. 272. Did you ask him, then, what he did with

those blue-prints ?

A. I did.

X. Q. 273. What did he say ?

A. He denied having them.

X. Q. 274. Do you mean denied receiving them ?

A. He denied having the blue-prints. He denied

using them.

X. Q. 275. He denied having them, then?

A. Yes, sir.

X Q. 276. He did n't deny receiving them ?

A. No, sir; he said he didn't use them in getting this

mill up.

X. Q. 277. Did you charge him with having used

them in getting this mill up ?
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A. I told him I did n't see how his mill came to be so

near the size of ours without his using our blue-prints.

X. Q. 278. Well, what did he say ?

A. He said that this man Koefoed went over to Mr.

Hendy's foundry and measured a machine over there,—
took all the measures from there.

X. Q. 279. Will you please give the whole of the con-

versation that you had with Mr. Falk at that time ?

A. I could n't do it in detail.

X. Q. 280. I don't ask you to give it in detail, but

the full substance of everything that was said. You

need n't give the exact words. All I want is the full

substance of the conversation.

A. Well, I met Mr. Falk, and he took me out from

Eureka to the mill in his own buggy and showed me the

mill after it stopped. The mill was running at the time,

but after it shut down at night he showed me the mill in

full, and its working parts, and he told me that he had

intended to buy the Climax Band Mill, but that Hendy

could n't get it up to him in time, and so he went to the

Vulcan Iron Works and had one built. That is about

all there was to the conversation. I think that is about

the crist of the conversation.

X. Q. 281. Now, did you converse with him about

the blue-prints that he had received before you saw the

mill, or afterwards ?

A. Ob, I think we conversed about the blue-prints

before I saw the mill. I talked about it before and after-

wards.

X. Q. 282. Tell us all that was said at that interview

about Mr. Falk's earlier visit to you and the blue-prints.
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A. I think I stated that Mr. Falk visited us at our

shop on a tour of inspecting band-mills, and he said he

had a party in Eureka that wanted a band-mill.

X. Q. 283. No, no; I am asking you what you said

to him when you went up to Eureka and saw the band-

mill built by the Vulcan Iron Works. What did you say

to him, and what did he say to you concerning those blue-

prints.

A. He said he didn't use the blue-prints.

X. Q. 284. How did he come to make that declara-

tion? Did you charge him with using them ?

A. I did. I asked him about it, and he said he did n't

use the blue-prints.

X. Q. 285. Was that after you had seen the mill?

A. Well, I was on friendly terms with him. I told

him I was there to see the mill, and he offered to take me

out

X. Q. 286. You went up to Eureka to see the mill

that he had built ?

A. Yes, sir.

X. Q. 287. And he offered to take you out there \

A. Yes, sir.

X. Q. 288. Did you call on him when you went up

there ?

A. No, sir.

X. Q. 289. How did he know you were in town?

A. Well, I went up to Mad River, and he got on the

train at Amida, and I went up and spoke to him in re-

gard to building this mill.

X. Q. 290. What did you say to him ?
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A. I asked him how he was getting along with his

mill.

X. Q. 291. You knew that he had already built the

mill?

A. Yes, sir; I told him that I had come to Humboldt

to see that mill, and he made an appointment with me to

go out and see it.
\

X. Q. 292. He said he had no objection to your see-

ing that mill V
t

A. No, sir.

X. Q. 293. What did he say \

A. He said he would meet me the next day at Eureka,

and take me down the next day to see the mill. He did

so, and kept me overnight at his house— the mill-house

there.

X. Q. 294. Did you go up to Eureka simply to see

that mill ?

A. I went to see that mill, and on other business as

well.

X. Q. 295. And on other business ?

A. Yes, sir.

X. Q. 296. I don't want to inquire unnecessarily into

your business, but was that other business to sell band-

mills ?

A. Yes, sir.

X. Q. 297. Did you have any interview with anybody

else up there about selling band-mills?

A. I saw every mill-man there; was there on the sub-

ject of Belling band-mills.

X. Q. 298. Did you tell Mr. Falk at that time that

he was infringing your patent 1
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A. I did.

X. Q. 299. What did he answer to that?

A. Well, he answered that he got the mill built be-

cause Hendy could n't furnish it in time. That was his

answer.

X. Q. 300. Did you understand him to admit that he

was infringing your patent ? .; „

A. I did.

X. Q. 301. He said that he thought he was infrin-

ging your patent?

A. He said it was built the same as the Climax ;
that

the straining device was the same, and that the outside

column was the same.

X. Q. 302. Did he say that ?

A. Yes, sir ; he did.

X. Q. 303. Used those words 1 !

A. Yes, sir; he did.

X. Q. 304. Well, did he, in using those words, say

that he had taken the ideas from the Climax ?

£ A. He didn't say as much as that, but I think the

idea was plainly printed on the machine.

X. Q. 305. He did n't say as much as that?

A. No, sir.
]

X. Q. 306. Did he offer to excuse himself for pirating

your views and your machinery? W
A. Well, he said that Hendy could n't build it in time,

and that he had to have a machine.

X. Q. 307. But there were other machines in the

market. Was that the excuse offered by an honest and

sensible man to an honest, sensible man for piracy? Did

you understand it so ?
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A. Yes, sir ; he said he thought this was the best

style of machine built.

X. Q. 308. And thought that he had aright to build

it just as he pleased ?

A. Well, he did do it, but I don't know what he

thought about it.

Re-examination of Samuel R. Smith.

R. Q. 1 (by Mr. Miller). You spoke in your cross-

examination of having had two interferences in the Patent

Office while you were prosecuting your application for

this patent. I will ask you in whose favor those inter-

ferences were decided?

A. In favor of myself.

R. Q. 2. You also stated in your cross-examination

that you had made several band-saw mills prior to the

time that you'made your first Climax machine. I will

ask you whether or not you have made any machines

like those prior machines since you commenced manu-

facturing the Climax ?

A. No, sir.

R. Q. 3. Why did you discard those machines ?

A. Because they were defective in all their main parts.

R. Q. 4. You spoke of having a device called a goose-

neck for straining the saw on that prior machine. I will

ask you whether or not that device was anything like the

present straining device shown in your patent ?

A. Nothing like it, whatever.

R. Q. 5. It was an entirely different device ?

A. Yes, sir ; an entirely different device.

R. Q. G. I will ask you whether or not those prior
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machines you spoke of were practical and successful ma-

chines ?

A. They done fair business,— wait a minute,— at the

time they were made they were considered a fair machine.

R Q. 7. How are they considered at the present time,

in comparison with the Climax ?

A. Very poor, in comparison.

R Q. 8. About what was the average capacity of one

of those prior machines at that time?

A. About twenty or twenty-five thousand feet in ten

hours.

R Q. 9. And what is the average capacity of the

Climax %

A. From forty, forty-five, to fifty thousand feet in the

same time.

R Q. 10. What is the highest amount that a Climax

machine has cut in a day, to your knowledge %

A. In Mendocino County, sixty-one thousand feet has

been cut per day there.

R Q. 11. How did the size of the different parts of

the Falk mill which you saw compare with the size of

the corresponding parts of the Climax mill %

A. Their straining device and straining gearing were

the same, as near as I could measure.

R Q. 12, Do you know why it was that Hendy could

not furnish Falk with a machine at that time %

Mr. Wright. I object to the question, as immaterial

and irrelevant, and as calling for hearsay evidence.

A. I don't know.

R Q. 13. Do you know how many of those Climax

machines Hendy had at that time ?
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Mr. Wright. Of your own knowledge.

A. He had one.

R Q. 14. Did Mr. Falk say anything to you about

his machine having been built prior to the time your

patent was issued ?

A. No, sir.

R. Q. 15. So that the only excuse that he gave you

was what you have already testified to in your cross-ex-

amination ?

A. Yes, sir.

R. Q. 16. Did you ask him where the blue-prints re-

ferred to in your testimony were at that time ?

A. I did, but his answer was that he did n't use them

down here.

R. Q 17. What did he mean by " down there'"?

A. That he did n't use them in building this machine

here at the Vulcan Iron Works. He answered that he

didn't use the blue-prints here in San Francisco in con-

structing this machine.

R Q. 18. Did he say where the blue-prints were at

that time ?

A. No, sir; he did not.

R. Q. 19. He simply said he had n't used them in that

machine?

A. Yes, sir.

R. Q. 20. Did you ask him where the blue-prints

were at that time ?

A. I did not.

R. Q. 21. Mr. Smith, if I understand you correctly,

it was in the prior machines that you made before you
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made the Climax that you had an entirely different

straining device ?

A. Yes, sir.

R. Q. 22. How did the front supporting column in

those machines compare with the present supporting

column of the Climax ?

A. They did n't have any column in front. The upper

wheel was hung in what we called a goose-neck, that slid

on the front part of the machine. That was simply a

bracket made like an arm that swung from the middle of

the main column.

R. Q. 23 (by Mr. Wright). A goose-neck is an iron arm

springing from and solid on the main column in a groove

—

tongue and grooved— as shown on Fig. 2 of the sketch

" Respondent's Exhibit 1," and marked " G N" ?

A. Yes, sir.

R. Q. 24 (by Mr. Miller). How did you get the ad-

justment on the goose-neck arrangement ?

A. By putting a screw under the goose-neck and

shoving it up.

R. Q. 25. So that when you wanted to make this

vertical adjustment you would put the screw up higher

and fasten it there ?

A. Yes, sir ; that was the straining device we used

on the first and second mills we built.

(Examination continued, in conformity with agreement

of counsel, subject to agreement and notice.)

Wednesday, August 27th, 1891.

Present : Mr. Miller, of counsel for complainants.

Upon reading the above deposition, the witness Samuel

R. Smith makes the following corrections :
—
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To the last sentence of my statement preceding Q. 22,

I desire to add the words, i; and the cross-line and tilting

motion of the upper band-wheel shaft.

To my answer to Q. 72, I desire to strike out the

words, " and sliding on a slide." I desire to change my

answer to Q. 163 to read as follows: "It works auto-

matically when the saw heats or expends, and then it takes

up the slack of the saw, and it is always ready to work

automatically when the sawjs running."

I desire to change my answer to X. Q. 169, to read,

"Yes, sir," instead of "No, sir."

[Signed] Samuel R. Smith.

Thursday, February 4th, 1892.

Present: Mr. Miller, of counsel for complainant: Mr.

Wright, of counsel for respondent.

Examination in Chief of James T. Ludlow, on Behalf

of Respondent.

Q. 1 (by Mr. Wright). State your name, age, place

of residence, and occupation.

A. My name is James T. Ludlow, my age twenty-two

years, I live in San Francisco, and am by occupation a

draughtsman in the employ of the Vulcan Iron Works.

Q. 2. How long have you been employed by the Vul-

can Iron Work- !

A. A-bout three years.

Q. :;. During that time, did the Vulcan Iron Works

build any band-saw mill !

A. V. 9, they did.

m L How many, do you rememfo

A. They built three.
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Q. 5. Did you prepare the drawings for any of them \

A. Yes, sir.

Q. 6. For which ?

A. Well, for all of them.

Q. 7. Do you know Mr. Samuel R Smith, the com-

plainant in this case \

A. No, sir ; I do not.

Q. 8. Do you know Mr. Koefoed \

A. Yes, sir.

Q. 9. Was Mr. Koefoed employed by the Vulcan

Iron Works during the same time you were \

A. Yes, sir.

Q. 10. In what capacity \

A. As chief draughtsman and superintendent.

Q. 11. Over you ?

A. Yes, sir.

Q. 12. Did he furnish you at any time with any

drawings for the band-saw mill \

A. No, sir ; he did not.

Q. 13. How did you prepare the drawings for those

band-saw mills ?

A. Well, they were prepared by personal conversation

with Mr. Koefoed and Mr. Falk, and general discussion.

Q. 14. Do you mean Mr. N. H. Falk, of the Elk

Kiver Mill and Lumber Company ?

A. Yes, sir.

Q. 15. Did Mr. Falk at any time, to your knowledge,

brino- to the Vulcan Iron Works any drawings to be used

in the manufacture of a band-saw mill \

A. No, sir.

Q. 16. Did you ever receive from Mr. Falk, or
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anybody else, any blue-print or any drawing of any band-

saw mill in existence, from which to copy or take sug-

gestions for the band-saw mills built by the Vulcan Iron

Works ?

A. No, sir ; we did not.

Q. 17. Do you remember when Mr. Falk visited the

Vulcan Iron Works ?

A. Well, I think it was in the neighborhood of Sep-

tember, 1890.

Q. 18. You say at no time, from anybody, or from

any source, did you receive any blue-prints for preparing

the drawings for the band-saw mill ?

A. Do I understand you to say that those drawings

were to work directly from ? I have seen cuts and pic-

tures, and so forth, of various band- mills.

Q. 19. Yes, but I don't mean that. I mean to ask you

if Mr. Graham, or Mr. Koefoed, or Mr. Falk, or anybody

else, ever furnished you with blue-prints to make draw-

ings for the Vulcan Band Mill ?

A. No, sir ; they did not.

Cross-examination of James T. Ludlow.

X. Q. 1 (by Mr. Miller). When did you make draw-

ings for the first band -mill ?

A. Well, as near as I remember, it was in September,

1890.

X. Q. 2. Had the Vulcan Iron Works made any

band-mills prior to that time ?

A. No, sir.

X. Q. 3. Then that was the first band-mill that they

made, was it ?
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A. Yes, sir.

X. Q. 4. For whom did they make that band-mill ?

A. For N. H. Falk, of the Elk Eiver Mill and Lum-

ber Company.

X. Q. 5. From what did you make the drawing of

that band-mill ?

A. Of that band-mill I made a drawing from personal

discussions with Mr. Falk and Mr. Koefoed, and also

from my own ideas.

X. Q. 6. Was Mr. Falk around the establishment

several times in regard to that band-mill ?

A. Yes, sir; he was.

X. Q. 7. Did he show you any other cuts of any

other band-mill 1

A. No, sir.

X. Q. 8. Did he show you any other pictures of any

other band-miin

A. I don't think he did. We might have looked at

some published advertisements, or something like that, in

newspapers.

X. Q. 9. Which published advertisements do you re-

fer to now ?

A. Well, there were various makes of band-mills, —
some of the Prescott, and other makes. I don't remem-

ber of ever seeing— no, I am positive I never saw— any

of these Smith pattern.

X. Q. 10. Did you see any picture of any cut of a

band-mill that was being sold by the Joshua Hendy

Machine Works ?

A. No, sir.
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X. Q. 11. What conversation did you have with Mr.

Falk with regard to the making of those drawings ?

A. Well, that is rather an extensive question. From

what point do you want me to answer?

X. Q. 12. Well, did you have more than one conver-

sation with him?

A. Well, he was there the greater part of the time

the drawings were beino^ made.

X. Q. 13. How long were the drawings being made ?

A. I should judge about two weeks.

X. Q. 15. And during that time he was there, 1 sup-

pose, making suggestions from time to time ?

A. Yes, sir.

X. Q. 16. Did he give you, in the first instance, an

idea of what he wanted?

A. In a general way.

X. Q. 17. First he explained to you in a general way

what he wanted, did he I

A. Yes, sir.

X. Q. 17. Who worked out the details ?

A. Well, I did, with Mr. Koefoed's help.

X. Q. 18. Were the drawings subsequently finished,

and in accordance with the ideas Mr. Falk gave to you?

A. Yes, sir, as I say, in a general way.

X. Q. 18. Did you look at any other band-mill while

you were making those drawings?

A. There was one.

X. Q. 19. Which one did you look at
j

A. It was a small band-mill, manufactured by the

Stearns Manufacturing Company.

X. Q. 20. Where was that band-mill ?
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A. It was down in a planing-mill ; I think it is Bran-

nan and Fifth.

X. Q. 21. Was that a standard band-mill that is on

sale by the Stearns Manufacturing Company ?

A. It was one of them
;
yes, sir.

X. Q. 22. Why did you look at that band-mill ?

A. Well, there was some points about the working of

band-mills in general that we desired to ask the owner of

that mill's opinion on.

X. Q. 23. That band-mill resembles the Smith band-

mill somewhat, does it not?

A. I think not. No; it does not. This mill in par-

ticular does not.

X. Q. 24. Who else was working in the draughting-

room of the Vulcan Iron Works while these drawings

were being made ?

A. Only a boy.

X. Q. 25. What was his name ?

A. Calvin Harrison.

X. Q. 26. Is he working there now?

A. No, sir.

X. Q. 27. Was Maurice Earl in the employ of the

Vulcan Iron Works at that time ?

A. No, sir.

X. Q. 28. What did this boy you refer to have to do

with the drawings ?

A. Very little ; making tracings and blue-prints.

X. Q. 29. Do you mean to tell me that those draw-

ings were gotten up by you without having any other

drawings, or any other cuts, or any other picture of a

band-mill to look at before you finished your drawings ?
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A. Yes, sir. Of course, in my experience, I have had

a general idea of what band -mills were, but I did n't go

by any particular design or copy any cuts.

X. Q. 30. I did n't ask you that. I asked you

whether you had any cuts or designs of any other band-

mills to look at during the time you were making your

drawings ?

A. No, sir; I did not.

X. Q. 31. Had you ever made the drawings for a

band-mill prior to that time ?

A. No, sir.

X. Q. 32. This was your first experience with band-

mills, then, was it ?

A. Yes, sir.

X. Q. 33. And you perfected those drawings without

assistance from any other drawings, or any other cuts, or

any other pictures of band-mills, did you ?

A. Yes, sir.

X. Q. 34. Where are those drawings ?

A. They are in the Vulcan Iron Works at present.

X. Q. 35. Was the mill for Falk made in accordance

with those drawings ?

A. Yes, sir.

X. Q. 37. When was the mill finished?

A. Oh, I could n't say, exactly. It was within a

month or six weeks of the date of the commencement.

X. Q. 39. Well, when was it commenced?

A. In September, 1890. I am not positive of those

dates ; it is only as I remember them in a general way.

We have them on record in the office down there.
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X. Q. 39. Then the mill must have been finished

some time in October, 1890 ?

A. Yes, sir.

X. Q. 40. How long did it remain in the shop after it

was finished ? M

A. A very short time. ?.
; ]

X. Q. 41. A day or a week, which ; or a month ? «

A. About three days.

X. Q. 42. What^became of the mill then 1

A. ' It was taken up to the Elk River Mill and Lum-

ber Company's mill. ,

}
. .,

X. Q. 43. Have you seen it since then? *
.

,'

A. No, sir.

X. Q. 44. Do you know the Joshua Hendy Machine

Works %

A. Yes, sir. ,

X. Q. 45. Where is their place of business \

A. On Fremont and Mission.

X. Q. 46. How far from your establishment ? \

A. About half a block.

X. Q. 47. You pass there constantly, I presume, in

going to your place of business, do you not ?

A. Yes, sir.

f
X. Q. 48. You know that they are the agents on this

Coast, do you not, for the Smith band-mill ?

A. Yes, sir.

X. Q. 49. Have you ever seen any of the Smith band-

mills ?

A. Yes, sir. \ , ;

X. Q. 50. Where did you see them ? - ;
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A. I have seen them in saw-mills since that time I

have spoken of.

X. Q. 51. Did you ever see one in the possession of

Joshua Hendy Machine Works ?

A. No, sir.

X. Q. 52. Did you ever see cuts of the Smith band-

mill ?

A. I have seen them.

X. Q. 53. When did you first see those ?

A. Well, I think there was one cut in " The North-

western Lumberman." I think it came out in about

January, 1891.

X. Q. 54. Did you see that cut ?

A. Yes, sir.

X. Q. 55. Those machines had been on sale here for

some time prior to that, had they not ?

A. Yes, sir.

X. Q. 56. Had they not been advertised prior to that

also ?

A. I presume^so.

X.^Q. 57. Had you seen any of the advertisements ?

A. Well, I might have seen them, but when a person

is not interested in a particular line they pay very small

attention to those certain things.

I X. Q. 58. Are you in the habit of examining or look-

ing at publications containing cuts of various kinds of ma-

chinery %

A. Well, not very much.

X. Q. 59. Do you know a publication called " The

Wood and Iron "
?

' A. Yes, sir.
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X. Q. 60. Do you ever see that?

A. I have seen it
;
yes, sir.

X. Q. 61. How long have you been familiar with

that paper ?

A. About three years.

X. Q. 62. Did you ever see the advertisement of the

Smith band-mill in that publication ?

A. I have seen it since that time. Yes, I have seen

it.

X. Q. 63. When did you first see it in that publica-

tion ?

A. Well, that I could n't say.

X. Q. 64. Have you seen the advertisement of the

Vulcan Iron Works in " Wood and Iron " concerning

their band-mills ?

A. Yes, sir.
. ^

X. Q. 65. When did you first see that \

A. Well, I could n't say as to that, positively.

X. Q. 66. Which did you see first, the advertisement

of the Smith band-mill, or the advertisement of the Vul-

can Iron Works band-mill, in that publication ?
;

A. I don't know.

X. Q. 67. Do you know when the Yulcan Iron Works

advertisement was first put in that paper ?

A. No, sir.

X. Q. 68. Who else had anything to do with that

first band-mill besides yourself, and Mr. Falk, and Mr.

Koefoed ?

A. In the designing of it ?

X. Q. 69. Yes.

A. Nobody else.
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X. Q. 70. Did any one in your establishment apply

for a patent on it \

A. No, sir.

X. Q. 71. You never applied for a patent on it, did

you ?

A. No, sir.

X. Q. 72. Do you know whether or not Mr. Koefoed

visited the Joshua Hendy Machine Works and looked at

the Smith band-mill prior to building the one for Falk?

A. I believe he did ; that is, he told me he did.

X. Q. 73. Do you know whether he saw that Smith

band-mill prior to the designing of the drawings for the

Falk band-mill ?

A. I don't remember that.

X. Q. 75. How did he come to tell you that he had

seen the Smith band-mill ?

A. Oh, in talking of it in a general way. He spoke

of it in a general way.

X. Q. 76. Did he say he had been over to the Joshua

Henclv Machine Works and seen it?

A. Words to that effect.

X. Q. 77. Did Mr. Falk say anything about his hav-

ing seen the Smith band-mill prior to that time ?

A. I think he did.

X. Q. 78. Where did he say he had seen it ?

A. Well, he saw it, for once, with Mr. Koefoed, when

Mr. Koefoed visited the Joshua Hendy Machine Works.

That is what I understood. c

X. Q. 79. When did he see it any other time ?

A. I don't know.
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X. Q. 80. Did n't he tell you that he had seen it in

Cincinnati ?

A. No, sir.

X. Q. 81. What was the second band-mill which you

had anything to do with ?

A. How do you mean \

X. Q. 82. The second band-saw mill of this character

that you had anything to do with at all. In other words,

when did you make the drawings for the second one '?

A. Well, I don't remember the date when I com-

menced making the drawings.

X. Q. 83. How soon after sending away the first

band- mill was it ?

A. I think it was about nine months.

X. Q. 84. That would make it about July, 1891,

would n't it ?

A. According to that reasoning, yes, sir.

X. Q. 85. What became of the second band-mill that

the Vulcan Iron Works made ?

A. It was sent up to the Leach Lumber Company's

mill.

X. Q. 86. Where is their mill ?

A. It is above Marysville. I don't remember the

name of the place.

X. Q. 87. Who made the drawings for that band-

mill ?

A. I did.

X. Q. 88. Were they the same drawings that you

had for the first one ?

A. No, sir. i
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X. Q. 89. Were they an entirely new set of draw-

ings ?

A. Xo, sir.

X. Q. 90. Just explain, then, what they were.

A. Well, some parts of the old drawings were used,

with certain changes made in others, and also some new

drawings.

X. Q. 91. What changes did you make in the draw-

ing-

A. Well, a new design of the straining-gear, and other

small details.

X. Q. 92. What change did you make in the straining-

gear ?

A. Well, the first straining-gear was constructed with

a rock-shaft with short levers on it, and in the second one

the position of the levers was changed, as was the ful-

crum, and the rock-shaft was done away with by connec-

tion between the short levers. That is the principal

change.

X. Q. 93. Did you make any other changes except in

minor details of construction ?

A. Xo, sir. You mean besides the straining-gear !

X. Q. 94. Yes.

A. Xo, sir.

X. Q. 95. You still had a rock-shaft in there, did you

not'

A. Well, I think it could hardly be termed a rock-

shaft in its new design.

X. Q. 96. What did you term it, then !

A. Well, more of a connection between the short

levers.
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X. Q. 97. You simply bridled the rock-shaft in that

one, did you not, and changed the fulcrum \

A. Yes, sir ; changed the fulcrum.

X. Q. 98. And you had knife-edge bearings for that

shaft to work on, did you not ?

A. Yes, sir.

X. Q. 99. How many of those did you have ?

A. For the shaft to work on (

X. Q. 100. Yes, how many of these knife-edge bear-

ings did you have ?

A. We had two

X. Q. 101. That was the mill, wasn't it, that was

standing in the Vulcan Iron Works shop along about

July, 1891 ?

A. Yes, sir. J

X. Q. 102. And the one Mr. Smith examined?

A. Well, I don't know whether Mr. Smith examined it.

X. Q. 103. When was that mill sent away, if you

know 1

A. I think about November, 1891.

X. Q. 104. Now, when was the third band-mill com-

menced %

A. About the same time. That is, about the time

that was sent away another was commenced.

X. Q. 105. Was that finished?

A. No, sir ; it is under construction now.

X. Q. 106. Is that sold, or is it simply in stock ?

A. It is sold.

X. Q. 107. To whom is it sold ?

A. George F. Williams.

X. Q. 108. Where is it to be located \



238 Smith et al. v. Vulcan Iron Works.

A. Tillamook Bay, Oregon.

X. Q. 109. Who made the drawings to this mill ?

' A. The same drawings were used as in the second one.

X. Q. 110. Did you make any change in the draw-

ings for the third mill ?

F A. There were a few minor changes, yes ; no substan-

tial change.

X. Q. 111. You stated in your examination in chief

that you had seen various cuts and pictures of band-mills.

Now, state what pictures and cuts of band-mills you re-

ferred to that you had seen prior to the time you first

made these drawings.

A. Well, I could n't say. I have seen a great many.

X. Q. 112. I will show you " Complainant's Exhibit A,"

which is page 80 of a publication entitled " Wood and

Iron," and ask you whether or not you recognize the band-

mill delineated in that cut?

A. I do.

X. Q. 113. What band-mill is that?

A. The band -mill built by the Vulcan Iron Works.

X. Q. 114. Do you know when that advertisement

was first put in that paper?

A. No, sir.

X. Q. 115. Does that cut substantially represent the

band-mill made by the Vulcan Iron Works ?

A. Yes, sir.

X. Q. 116. Do you know who got up that cut?

A. Who made the cut?

X. Q. 117. Who designed it?

A. Well, I took the photograph that the cut was made

from.



Smith et al. v. Vulcan Iron Works. 23

X. Q. 118. From what did you take the photograph?

A. From the first band-mill.

X. Q. 119. What did you do with the photograph

after you took it?

A. We have it at the Vulcan Iron Works.

X. Q. 120. Was the cut made from that photograph ?

A. Yes, sir.

X. Q. 121. Is that advertisement still running now in

the " Wood and Iron " ?

A. I believe it is.
|

X. Q. 122 (by Mr. Wright). Well, if you know?

A. I don't know positively.

X. Q. 123 (by Mr. Miller). This particular paper is

dated February, 1891. Do you know whether or not it

was running after February, 1891 ?

A. Yes, sir.

X. Q. 124. How long after February, 1891, was it

running in this paper ?

A. I don't know.

X. Q. 125. Do you know how many months prior to

February, 1891, it was put in the paper?

A. No, sir.

X. Q. 126. I will call your attention to the advertise-

ment of the Joshua Hendy Machine Works, on page 8

1

of this same publication, and also to that of Smith, Myers

& Schnier on page 82 of said publication, and ask you

whether or not you recognize the band-mills there de-

lineated ?

A. I do.

X. Q. 127. Did you see this number of the " Wood

and Iron" when it came out in February, 1891?
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A. I don't know.

X. Q. 128. Can you state when you first saw these

advertisements on pages 81 and 82 ?

A. No, sir.

X. Q. 129. Do you know which advertisement was

put in first; whether that of the Vulcan Iron Works, or

that of the Joshua Hendy Machine Works ?

A. No, sir.

(Examination continued, in conformity with agreement

of counsel, subject to agreement and notice.)

Tuesday, March 22nd, 1892.

Present : Mr. Wright, of counsel for respondent.

(Mr. Miller, of counsel for complainant, sending word

that he was unable to attend, the examination was con-

tinued, respondent's counsel consenting, until to-morrow,

Wednesday, March 23rd, 1892, at two o'clock, p. m.)

Wednesday, March 23rd, 1892.

Present: Mr. Langhorn, of counsel for complainant;

Mr. Wright, of counsel for respondent.

(It is stipulated and agreed by and between counsel

for the respective parties herein that the time within

which testimony may be taken herein is extended to and

including the 15th day of April, 1892.)

(Examination further continued, in conformity with

agreement of counsel, until Friday, March 25th, 189:5, at

half-past ten o'clock, a. m.)

Friday, March 25th, 1892.

(Examination further continued, in conformity with

agreement of counsel, until Friday, April 1st, 1892, at

half-past ten o'clock, a. m.)
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Friday, April 1st, 1892.

Present: Mr. Miller, of counsel for complainant; Mr.

Wright, of counsel for respondent.

Respondent introduces in evidence Patent Office copy

of specifications and drawings of United States Letters

Patent No. 468,803, granted February 2nd, 1892, to

Charles J. Koefoed, of San Francisco, California, for band-

saw mills, assignor of the Vulcan Iron Works, of the same

place. Marked " Respondent's Exhibit 2."

Also, copy, duly certified by the Commissioner of

Patents of the United States, of the file-wrapper and con-

tents in the matter of complainant's letters patent sued

on.

Marked " Respondent's Exhibit 3."

Also, Patent Office copy of specifications and drawings

of United States Letters Patent No. 104,770, granted

June 28, 1870, to John Richards and William H. Thorne,

for improvements in band-sawing machines. ,

Marked " Respondent's Exhibit 4."

Also, Patent Office copy of specifications and drawings

of United States Letters Patent No. 114,710, granted

May 9, 1871, to John Richards, for improvement in

band-sawing machines. Marked " Respondent's Ex-

hibit 5."

Also, Patent Office copy of specification and drawings

of United States Letters Patent No. 126,602, granted

May 7, 1872, to Baxter D. Whitney, for improvement in

band-sawing machines. Marked " Respondent's Ex-

hibit 6."

Also, Patent Office copy of specification and drawings

of United States Letters Patent No. 126,764, granted
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May 14, 1872, to Baxter D. Whitney, for improvement

in band-sawing machines. Marked " Respondent's Ex-

hibit 7."

Also, Patent Office copy of specification and drawings

of United States Letters Patent No. 144,797, granted

November 18, 1873, to John A. Roche and Gerrit V.

Orton, for improvement in band-sawing machines.

Marked " Respondent's Exhibit 8."

Also, Patent Office copy of specification and drawings

of United States Letters Patent No. 151,106, granted

May 19, 1874, to William H. Doane and William P-

McKee, for improvement in band-sawing machines.

Marked " Respondent's Exhibit 9."

Also, Patent Office copy of specification and drawings

of United States Letters Patent No. 151,217, granted

May 26, 1874, to Edward F. Gordon, for improvement

in band-sawing machines. Marked " Respondent's Ex-

hibit 10."

Also, Patent Office copy of specification and drawings

of United States Letters Patent No. 165,463, granted

July 13th, 1875, to Baxter D. Whitney, for improvement

in band-sawing machines. Marked " Respondent's Ex-

hibit 11."

Also, Patent Office copy of specification and drawings

of United States Letters Patent No. 170,577, granted

November 30, 1875, to William C. Margedant, for im-

provement in band-sawing machines. Marked "Re-

spondent's Exhibit 12."

Also, Patent Office copy of specification and drawings

of United States Letters Patent No. 170,814, granted

December 7, I ^75, to Wilson W. Carey, for improvement
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in band-sawing machines. Marked " Respondent's Exhibit

13." -

Also, Patent Office copy of specification and drawings

of United States Letters Patent No. 192,917, granted

July 10, 1877, to Jacob P. Hoffman, for improvement in

band-sawing machines. Marked " Respondent's Exhibit

14."

Also, Patent Office copy of specification and drawings

of United States Letters Patent No. 194,225, granted

August 14, 1877, to William H. Doane and George H.

Bugbee, for improvement in band- sawing machines.

Marked " Respondent's Exhibit 15."

Also, Patent Office copy of specification and drawings

of United States Letters Patent No. 246,330, granted

August 30, 1881, to Cornelius Meiners, for band-sawT

mills. Marked " Respondent's Exhibit 16."

Also, Patent Office copy of specification and drawings

of United States Letters Patent No. 294,452, granted

to Wallace H. Dodge, March 4th, 1884, for band-saw ma-

chines. Marked "Respondent's Exhibit 17."

Also, Patent Office copy of specification and drawings

of United States- Letters Patent No. 321,194, granted

June 30, 1885, to Joseph Cook, for band-saw mill.

Marked " Respondent's Exhibit 18."

Also, Patent Office copy of specification and drawings

of United States Letters Patent No. 327,428, granted

September 29, 1885, to David K. Allington, for band-

sawT mill.

Marked " Respondent's Exhibit 19."

Also, Patent Office copy of specification and drawings

of United States Letters Patent No. 332,365, granted
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December 15, 1885, to Samuel Stephens, for band-saw

mill.

Marked "Respondent's Exhibit 20."

Also, Patent Office copy of specification and drawings

of United States Letters Patent Xo. 348,280, granted

August 31, 1886, to George K. Hinkley, for band-saw

mill.

Marked "Respondent's Exhibit 21."

Also, Patent Office copy of specification and drawings

of United States Letters Patent Xo. 362,410, granted

May 3, 1887, to Dell D. Williams and James D.Wilson,

for band-saw mill. Marked "Respondent's Exhibit 22."

Also, Patent Office copy of specification and drawings

of United States Patent Xo. 368,731, granted August

23, 1887, to De Witt Clinton Prescott, for band-saw

mill. Marked "Respondent's Exhibit 23."

Also, Patent Office copy of specification and drawings

of United States Letters Patent Xo. 369,881, granted

September i3, 1887, to De Witt Clinton Prescott, for

band-saw mill. Marked " Respondent's Exhibit 24."

Also, Patent Office copy of specification and drawings

of United States Letters Patent Xo. 381,726, granted

April 24, 1888, to Furmon S. Smith and Thomas Kelly,

for band-saw mill. Marked "Respondent's Exhibit 25."

Also, Patent Office copy of specification and drawings

of United States Letters Patent Xo. 384,112, granted

June 5, 1888, to Henry H. Barnhurst, for band-saw mill.

Marked "Respondent's Exhibit 26."

Also, Patent Office copy of specification and drawings

of United States Letters Patent Xo. 388,069, granted
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August 26, 1888, to William F. Parish, for band-saw

mill.

Marked " Respondent's Exhibit 27."

Also, Patent Office copy of specification and drawings

of United States Letters Patent No. 390,227, granted

October 2, 1888, to Dempsey B. Hanson, for band-saw

mill.

Marked " Respondent's Exhibit 28."

Also, Patent Office copy of specification and drawings

of United States Letters Patent No. 406,322, granted

July 2, 1889, to William M. WT
ilkin, for band-saw mill.

Marked " Respondent's Exhibit 29
"

Also, Patent Office copy of specification and drawings

of United States Letters Patent No. 416,012, granted

November 26, 1889, to De Witt C. Prescott, for band-saw

mill.

Marked " Respondent's Exhibit 30."

Also, Patent Office copy of specification and drawings

of United States Letters Patent No. 427,404, granted

May 6, 1890, to Albert Cunningham, for band-saw mill.

Marked " Respondent's Exhibit 31."

Also, Patent Office copy of specification and drawings

of United States Letters Patent No. 432,682, granted

July 22, 1890, to Theodore S. Wilkin, for band-saw mill.

Marked " Respondent's Exhibit 32."

Also, Patent Office copy of specification and drawings

of United States Letters Patent No. 434,731, granted

August 19, 1890, to John C. Slocum, for band-saw mill.

Marked " Respondent's Exhibit 33."

Also, Patent Office copy of specification and drawings



246 Smith et al. v. Vulcan Iron Works.

of United States Letters Patent No. 437,490, granted

September 30, 1890, to Dempsey B. Hanson, for band-

saw mill.

Marked " Respondent's Exhibit 34."

Also, Patent Office copy of specification and drawings

of United States Letters Patent No. 261,579, granted

July 25, 1882, to James A. Brophy, for band-sawing

machines.

Marked " Respondent's Exhibit 35."

(The Patent Office copies of specification and drawings

of United States Letters Patents hereinabove introduced

in evidence are, by agreement of counsel for the respect-

ive parties herein, received in evidence with the same

force and effect which the original patents would have if

the originals were introduced.)

Mr. Miller. We object to the introduction in evidence

of the patent "Exhibit 35," if offered for the purpose of

anticipation, on the ground that no statutory notice of

such patent has been given.

Respondent also introduces in evidence blue-book copy

of specification and drawings of British Letters Patent

No. 3105, dated A. D. 1808, granted to William New-

berry, for machinery for sawing wood and splitting and

paring skins, etc.

Marked " Respondent's Exhibit 36."

(It is admitted as a fact, by both complainant and re-

spondent, that letters patent were issued by the British

government upon the date above named in conformity

with said specification and drawings.
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Examination in Chief of Arthur F. L. Bell, on Be-

half of Respondent.

Q. 1 (by Mr. Wright). State your name, age, place

of residence, and occupation.

A. My name is Arthur F. L. Bell, my age thirty

years, I reside in San Francisco, and am by occupation a

mechanical engineer, and superintendent of the San

Francisco Tool Company.

Q. 2. Mr. Bell, have you ever heretofore given evi-

dence as an expert in cases of dispute over mechanical

patents in this court ? ^

A. I have.

Q. 3. How many times, Mr. Bell ?

A. About half a dozen times.

Q. 4. Are you connected in any way with the Vul-

can Iron Works, the defendant in this suit.

A. No, sir ; I am not.

Q. 5. Have you ever been employed by the Vulcan

Iron Works in any capacity ?

A. No, sir.

Q. 6. Are you familiar with mechanics in general \

A. Yes, sir; that is my specialty.

Q. 7. What has your education and training been in

mechanics and mechanical operations, machines and ma-

chinery ?

A. A practical experience of eleven years in designing-

new machinery, for the whole of that time.

Q. 8. What is the nature of your duties as superin-

tendent of the San Francisco Tool Company ?

A. To design all of their machinery and oversee the

construction of it. _



248 Smith et al. v. Vulcan Iron Works.

Q. 9. Will you please state in general terms the na-

ture and extent of the business of the San Francisco Tool

Company %

A. The largest contract we have taken at one time

has amounted to six hundred and fifty thousand dollars,

which was the entire construction of the Consolidated

Piedmont Cable Company's road, including all its driving

machinery and road-bed.

Q. 10. Have you had a varied experience in different

kinds of machines and machinery, in designing them 1

A. I have.

Q. 11. Are you familiar in a general way with all the

modern machines and machinery used in the arts ?

A. I am.

Q. 12. Are you generally familiar with wood-sawing

and wood-working machinery ?

A. Yes, sir.

Q. 13. Now, Mr. Bell, you have designed various

machines from time to time in various special arts, have

you?

A. Yes, sir.

Q. 14. Have you read and do you understand all of

the papers and letters patent introduced here in evidence

by the respondent, and marked respectively respondent's

exhibits " 2 " to " 36 " inclusive ?

A. I have read them, and do understand them.

Q. L5. I call your attention to the first claim made in

the letters patent of complainant sued on, and ask you

whether you find in any of the letters patent introduced

in evidence on the part of the respondent any band-saw

mill the combination with the band-wheels and main sup-
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porting frame or column of an integral standard carrying

the front bearings of the upper and lower band-wheel

shafts ?

Mr. Miller. I object to the question, as irrelevant, in-

competent, and immaterial, on the ground, first, that the

witness has not been shown to be an expert in the partic-

ular art to which this patent relates, and secondly, on the

ground that it is calling for a construction of the claim of

the patent, which is entirely a matter of law, and is for

the Court alone to determine, and not for the witness,

and further, on the ground that the question is leading,

and suggestive of an answer, and it is generally irrele-

vant, incompetent, and immaterial.

(It is stipulated and agreed, by and between counsel

for the respective parties herein, that complainant may be

considered as having interposed the above objection to

each question asked this witness with reference to any of

the devices described in any of the patents introduced in

evidence by the respondent.)

(Q. 15 read.)

Q. 16. In other words, do you find in any of the let-

ters patent which have been introduced in evidence an

integral standard carrying the front bearings of the upper

and lower band-wheel shafts ?

A. I find one patent with an integral front support

such as is called for in said claim, the patent granted to

C. Meiners, Xo. 246,330, "Respondent's Exhibit 16"

herein. I also find an integral outside support for the

upper and lower band-wheel shafts in the English patent,

" Respondent's Exhibit 36," granted to William Newberry

in 1808. I also find the two patents " Respondent's Ex-
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hibit 35 "'and " Respondent's Exhibit 29 " to have a front

support for the upper and lower band- wheel shafts of the

same general form, though not integral ; that is, made in

one piece.

Mr. Miller. I move to strike out the answer of the

witness, on the ground that he is attempting to construe

the first claim of the patent sued on, or a portion of it,

and that his answer is a statement of opinion on a ques-

tion of law, and is not a statement of any fact.

Q. 17. Referring now to the drawing in the first pat-

ent mentioned bv you as showing an integral standard

carrying the front bearings of the upper and lower band-

wheel shafts, namely, the letters patent granted to C.

Meiners, "Respondent's Exhibit 16," will you please in-

dicate by the letters in the drawings in that patent what

you refer to as the integral standard carrying the front

bearings of the upper and lower band-wheel shafts ?

Mr. Miller. I interpose the same objection, and make

the further objection on the ground that the patent, being

a printed document, is of itself the best evidence of its

contents, and no statements the witness would make would

alter it in any shape or form, and it is therefore incompe-

tent, irrelevant, and immaterial testimony.

A. I mean that part which is marked " C2 " and

"C3 "; and tin; reason for my calling that an integral cast-

ing is from referring to the specification lines 55 to 58,

which road as follows: "This support, C2, is held to the

upright, C, by fche bracket, 03, or it may be made or

cast with the upright, C, or it may be made in one sep-

arate piece, or in two pari

Q. 18. Look at the model now shown you, marked
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" Respondent's Exhibit 37," and state whether you ever

saw it before ?

A. I have seen it.
J

Q. 19. Has it been made under your direction ?

A. It was ; from the specification and drawings of the

C. Meiners patent, "Exhibit 16," herein.

Q. 20. Does it correctly illustrate the description

given in the Letters Patent of C. Meiners ?

Mr. Miller. That is objected to, as leading.

A. It is substantially correct in dealing with all those

parts which are at issue in this case. Some of the minor

details which would have only complicated the model have

been left off.

Mr. Miller. I move to strike out that answer of the

witness, because he is again attempting to construe

the patent, or a portion of it, and that is a matter for

the court alone, and not for the witness.

Q. 21. Does or does not the model exhibit all that

part of the machine described in the Letters Patent " Ex-

hibit 16," to which you have adverted in your answer

heretofore given ?

Mr. Miller. That is objected to, as leading, and on

the ground that it is calling for a question of law, and not

for a question of fact; and I will object to all these ques-

tions, on the ground that the witness has not been shown

to be an expert in this particular art to which this patent

relates.

A. It does.

Q. 22. What part of that model purports to exhibit

the integral standard carrying the front bearings of the
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upper and lower band-wheel shafts that you have asserted

you find in the Letter Patent " Exhibit 16 " %

A. The parts marked " C2" and " C3 " on the model.

Q. 23. Do you find in " Respondent's Exhibit 16" a

main frame or main column ?

A. I do.

Q. 24. Please state what part of the machine de-

scribed in the patent " Exhibit 16 " is the main frame or

column ?

A. The parts marked " C," " D," and " C."

Q. 25. In the drawings and in the model ?

A. Yes, sir.

Q. 26. The drawings attached to the Letters Patent

" Exhibit 16" and in the model ''Exhibit 37 " ?

A. Yes, sir.

Q. 27. How is the integral standard carrying the

front bearings of the upper and lower band-wheel shafts

attached to the main frame or column in the patent " Ex-

hibit 16," if it is attached at all ?

A. It is attached to the mam column between the up-

per and lower band -wheel.

(The model last above referred to, "Respondent's Ex-

hibit 37," was here introduced in evidence by respondent.)

Q. 28. I now call your attention to "Respondent's

Exhibit 36," the English patent granted to Newberry,

and ask you to indicate by the letters shown on the draw-

ings of that patent what part or portion of the machine

therein described consists of an integral standard carrying

the front bearings of the upper and lower band-wheel

shafts.
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A. That part which is marked " A" in Fig. 1 of the

drawings.

Q. 29. Do you find in that English letters patent a

main frame or column ?

A. I do.

Q. 30. Indicate, if you please, by the letters shown on

the drawings attached to that patent, the part of the ma-

chine which you are of opinion is the main frame.

A. According to the construction as shown in Fig. 1

of the drawings of said patent, that part which is marked

" A" can be considered the main frame, and that part of

the frame which is opposite to it on the other side of the

band-wheels may be taken as the outside support, or vice

versa.

Mr. Miller. I move to strike out the answer of the

witness, on the ground that it is not a statement of any

fact, but that it is the mere opinion of the witness on a

question upon which he is not entitled to give an opinion,

and that he is attempting to construe the letters patent

referred to.

Q. 31. What carries the bearings of the upper and

lower band-wheel shafts in the English letters patent

which you hold in your hand, if anything ?

A. There are two supports or frames which carry the

upper band-wheel shaft; one is marked "A," and the

other has no symbol.

Q. 32. What form have those supports 1 I mean to

say, are they columnar or otherwise in form ?

A. They are spoken of in the specifications as a cast-

iron frame, but the drawing itself does not show whether

they are — I will correct that. They are columnar,
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and are spoken of in the specifications as being made of

cast iron.

Q. 33. Are the standards carrying the front and rear

bearings of the upper and lower band-wheel shafts con-

nected in any way in that English invention described in

the patent marked " Respondent's Exhibit 36 "
?

A. They are connected by a bracket passing horizon-

tally between either of the vertical supports, and being-

shown connected to either of the vertical supports between

the upper and lower band-wheel ?

Q. 34. By ''either" do you mean merely one, or

both ?

A. I mean both.

Q. 35. Then, as I understand it, the standards carry-

ing the upper and lower bearings of both the wheels are

attached to each other between the band-wheels ?

A. That is what I meant.

Q. 36. Does, or does not, in your opinion, the support

furnished to the bearings of the upper and lower band-

wheel shafts in the English invention described in the

English letters patent, marked "Respondent's Exhibit

36," furnish sufficient rioiditv for the bearings?

Mr. Miller. The same objections are interposed to that,

and on the further ground that it is calling for the mere

opinion of the witness.

A. It forms a certain rigidity. It is a matter for the

designer of the machine to make it strong enough. I can-

not say whether the drawing as shown in the patent is

strong enough.

Q. 37. Then you mean to say that it is a mere matter

of weight or proportion in the castings I
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A. Yes, sir.

Q. 38. That*is to say, they can be made of any size

to suit any wheel ?

A. Yes, sir.

Q. 39. I now call your attention to "Respondent's

Exhibit 35," being the letters patent granted to James

A. Brophy, alluded to by you, and I ask you to indicate

by the letters on the drawings attached to those letters

patent what part or portion of the invention therein de-

scribed you refer to as an integral standard carrying the

front bearings of the upper and lower band-wheel shafts ?

A. I did not call this outside support in the Brophy

patent an integral support, but a direct outside support

for the upper and lower band-wheel, it being made in

three parts, and these parts being shown by the letters

" C," " D," " P," and " R," in Fig. 2, the same parts be-

ing lettered in the same way in Fig. I. This frame or

outside support supports the shafts for the upper and

lower band-wheel; in this patent there being a series of

saws and band-wheels used.

Q. 40. How does the outside support to which you

allude as described in that patent " Respondent's Ex-

hibit 35" support the front bearings of the upper band-

wheel 1

Mr. Miller. I want to interpose the same objection to

this question, and also the further objection, that if this

patent is being used for the purpose of anticipation it is

incompetent, irrelevant, and immaterial, because the stat-

utory notice of it has not been set up.

!
(Q. 40 read.)
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Q. 41. Where does it obtain the rigidity, if any, by

which it supports ?

A. Attached to the supporting frame, " A," is a hori-

zontal bracket, " B, B," which is located directly between

the upper and lower band-wheels. Attached to the outer

edge of this bracket, " B, B," is a vertical support marked

" Cl," which supports the tightening-frame, which carries

the upper band-wheel shaft.

Q. 42. Whatever rigidity the standard which sup-

ports the upper front bearing of the band-wheel shafts

has, where does it obtain that rigidity ? Where does it

rest, if it rests anywhere ?

A. It rests on the horizontal bracket, " B, B," which

is attached to the supporting frame, "A."

Q. 43. What is the supporting frame, " A "
? What

is it made of?

A. The supporting frame, " A," in the mill, is made

of cast iron, and really supports the whole mill.

Q. 44. Where is the main support for the wheels in

that machine ?

A. The bracket, " B, B, B," taking its rigidity from

the supporting frame, "A."

Q. 45. What supports the lower band-wheel shaft in

that?

A. The main frame supports one end of it, and the

outer end of it is supported by the outside support,

" P, R," which is attached to the horizontal bracket,

" B, B."

(A recess was here taken, in conformity with agree-

ment of counsel, until two o'clock this afternoon.)
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Friday, April 1st, 1892. Afternoon.

Present: Mr. Miller, of counsel for complainant ;
Mr.

Wright, of counsel for respondent.

Examination in Chief of Arthur F. L. Bell (continued).

Q. 46 (by Mr. Wright). Have the arms which sup-

port the shafts of the upper and lower band-wheels any

common connection or mutual support in the Brophy

machine ?

A. They have a common support on the center

bracket, "B, B," between the upper and lower band-

wheels.

Q. 47. Is there, then, a rigid continuous connection of

framework between the shaft of the upper wheel and the

shaft of the lower wheel on the outside ?

A. There is.

Q. 48. Would that support or that connection be-

tween the shaft of the upper wheel and the shaft of the

lower wheel be rendered any more rigid or effectual in

the Brophy machine by forming it of one integral or solid

piece, than it is as described in the Brophy patent ?

A. No.

Q. 49. Is there anything in the Brophy patent to in-

dicate how many band-saws may be supported on the two

shafts, the upper and lower shaft ?

A. No. They indicate five here, but nothing defines

that any other number could not be used.

Q. 50. Would the strain be greater from the greater

number of saws running over a greater number of wheels,

or would it be the same as though there was one band-

saw running over two wheels %
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A. The strain on the outside support would be multi-

plied in exact proportion to each extra wheel added.

Q. 51. Do you mean to say, then, that no extra resist-

ance would be gained against the strain which would occur

from the multiplication of the number of wheels placed

upon two shafts by having the outer support cast in one

solid piece over the casting of the outer support in such

a way as shown in the Brophy patent, where the arm

supporting the upper shaft and the arm supporting the

lower shaft are mutually interdependent by means of a

connecting bracket '.

A. Do you mean extra resistance, or extra strength ?

Q. 52. I mean extra strength.

A. There would be no extra strength gained by mak-

ing the arms in one piece instead of in three, as is shown

in the Brophy patent.

Q. 53. I call your attention now to the other patent

mentioned by you as containing an integral outer stan-

dard carrying the front bearings of the upper and lower

band-wheel shafts,— the respondent's exhibit " 29," being

the patent granted to William M. Wilkin, of Erie, and

dated July 22, 1889, --and I ask you to indicate by the

letters shown on the drawings of that patent the outer

support for the upper and lower band-wheel shafts.

A. It is represented by the letters "A3," " A4," and

"A5."

Q. 54. Look at this model now shown you, marked

" Respondent's Exhibit 38," and say whether or not this

substantial reproduction of the main column and

outer support of the Wilkin machine as described in his

patent.
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A. This model is substantially the same as the Wilkin

patent, No. 406,322, except that it is enlarged in exact

proportion, and was made under my supervision.

Q. 55. Does it show the main support and the outer

support, as described in the Wilkin patent ?

A. It does.

Q. 56. Are the lead letters put upon the model to corre-

spond to the letters shown in the drawing of the Wilkin

patent?

A. They are.

Q. 57. So that the lead letters, " A3," " A4," and

" A5," on the model which you now hold in your hand,

exhibit the outer support of the shafts that sustain the

wheels "Bl" and "B"?
A. They do.

Q. 58. Look at the model "Exhibit 38," now shown

you, and say what the parts of the model marked in lead

letters, " A2," represent ?

A. It represents the main frame of the mill.

Q. 59. And what does the part marked " A4 " on the

model represent \

A. The main frame, or supporting column.

Q. 60. As contradistinguished to the outer support-

ing column, which you have described as represented by

"A3," "A4 f

" and " A5," what does "A4" represent?

What would you call that column ?

A. An extension of the supporting column, " A2," for

the purpose of carrying the inner bearing of the upper

band-wheel shaft.

Q. 61. Assuming that there are two columns, and

that " A3," " A4," and " A5 " is the outer column, what
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do you call the other column ? How do you contradis-

tinguish one column from another, in your testimony I

mean, so we may understand you ?

A. I would call one the outer supporting column, and

the other the main supporting column, or frame.

Q. 62. Is that part of the outer supporting column,

marked in the drawings and in the model " A4," an in-

tegral part of the bracket " A3," according to the patent,

in your opinion ?

A. It is not.

Q. 63. Is that part of the outer column, " Ao," which

supports the lower band-wheel shaft an integral part of

the bracket, " A3," as described in that patent of Mr.

Wilkin ?

A. It is not.

Q. 64. Where do the separate arms, "A4 " and "A5," in

the Wilkin patent, rest and obtain their power for sup-

porting the upper and lower band- wheel shafts?

A. From a horizontal bracket or projection from the

main supporting column "A2," which projects horizon-

tally between the upper and lower supporting wheels,

and acts as a support to which the upper arm, " A4," and

the lower arm, " Ao," arc bolted.

Q. 65. Would any increase in the strength of the

support given to the bearings of the upper and lower

band-wheel shafts in the patent of Wilkin be obtained by

casting the arm, " A4," to the bracket, " A3," upon which

the arm, " A4," rests and the arm, "Ao," all in one piece ?

A. There would not be any gain in strength; or, I

will say, there would not necessarily be, any gain in

strength.
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Q. 66. Would there be any gain in rigidity ?

A. No.

(The model last above referred to, marked " Respond-

ent's Exhibit 38," was here introduced in evidence by

respondent.)

Q. 67. Among the patents which have been introduced

in evidence in this case, all of which you say you have

examined, arc there any which exhibit band-saws having

a front support for the front bearings of the upper and

lower band-wheel shafts, such supports bored to receive

adjustable bearings \

A. Yes, sir.

Q. 68. Please state the patents which you have found

exhibiting front supports bored to receive adjustable

bearings for the shafts of the wheels.

A. In the patent granted to W. M. Wilkin, " Exhibit

29"; in the patent granted to De Witt C. Prescott,

"Exhibit 30"; in the patent granted to W. F. Parish,

"Exhibit 27"; in the patent granted to.De Witt C.

Prescott, "Exhibit 24"; and in another patent granted

to De Witt C. Prescott, "Exhibit 23"; and in the pat-

ent granted to J. A. Brophy, "Exhibit 35."

Q. 69. Do you mean to say that the front support in

all those patents is bored to receive the adjustable bear-

ings for the upper and lower band- wheel shafts I

A. Yes, with the exception of in the Brophy machine,

instead of the front support being a hollow cylinder, it is

a hollow box or square section, instead of cylindrical sec-

tion.

Q. 70. It is nevertheless a hollow support ?

A. Yes, sir.
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Q. 71. And in that hollow square column rests the

support tor the upper and lower bearings ?

A. Yes, sir.

Q. 72. Are the bearings of the shafts of the upper

and lower band-wheels in the patents you have just

mentioned adjustable !

A. They are.

Q. 73. Do any of the patents which have been in-

troduced in evidence in this case, and have been read

by you, have a base-plate, and if so, which of them ?

A. All of the machines have more or less of a base-

plate : but those which resemble the complainant's patent

are to be found in the following patents : the one granted

to A. Cunningham, " Exhibit 31 " ; in the patent granted

to De Witt C. Prescott, "Exhibit 30"; and the one

granted to W. M. Wilkin, "Exhibit 29."

Q. 74. What, in general terms, is the meaning of the

term " base-plate," as applied to an engine or machine in

mechanics ?"

A. What is known by mechanics bv the Qfeneral term

of a base-plate is a casting generally lying horizontally,

and supported by the foundation of any machine. In

other words, it is the first and main casting to which

all other parts of the machine are attached.

Q. 75. When you say that there are patents wherein

you find the base-plates more nearly resembling the base-

plate in the patent sued on, wherein do you mean to point

out or indicate the resemblance? In what does the re-

semblance that you have referred to consist, — in the

shape of the base-plate, the size of the base-plate, or the
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position of the base-plate with reference to other parts of

the machine ?

A. I mean that the base-plates referred to are integral;

or in other words, that they are made in one piece, and

not any more than one piece, and bolted together.

Q. 76. Do you find in any of the patents introduced

in evidence in this suit a main column for supporting the

band-wheels having: a flanged base to be secured to the

base-plate in the machine ?

A. Yes ; there are quite a number.

Q. 77. In general terms, in the art of making band-

saw mills, how are the shafts of the wheels supported on

the base-plate ? What is the main means applied for

supporting the shafts ?

A. Nearly all the mills support the rear bearing of the

lower band-wheel shaft by a hanger depended from the

sole-plate, and the front bearing is supported by means of

an arm attached to the main supporting column, which is

generally bolted to this main supporting column between

the upper and lower band-wheel.

Q. 78. Upon what does the main supporting column

rest in machines generally built in the art?

A. Upon the top of the sole-plate.

Q. 79. What do you mean by the term "sole-plate"?

Is it a different thing from the base-plate ?

A. It is a synonym. The two words are synonyms in

mechanical lines.

Q. 80. Do any of the patents which have been intro-

duced in evidence in this case, and which have been read

by you, exhibit a shield for either of the wheels ?

A. Yes, sir.
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Q. 81. Which of them?

A. Those which show a shield cast solid or made in-

tegrally with the lower part of the outside supporting

column are to be found in the following patents: the one

granted to A. Cunningham, "Exhibit 31"; the one

granted to De Witt C. Prescott, "Exhibit 30"; the

one granted to W. M. Wilkin, " Exhibit 29 "
;
and the

one granted to W. Dodge, "Exhibit 17."

Q. 82. Are there any of the machines shown in the

patents which have been introduced in evidence in this

cause, and which have been read by you, that exhibit al-

together and in combination a base-plate cast in a single

piece, a main supporting column having a flanged piece

secured to the base-plate and creating a main support for

the band-wheel shafts, together with a shield for the

lower wheel ?
,

A. There are.

Q. 83. Please state which of those patents in evidence

exhibit all those elements in combination, in your opinion?

A. I find that combination in the patent granted to

A. Cunningham, "Exhibit 3L"; the patent granted to

De Witt C. Prescott, "Exhibit 30"; and in the patent

granted to W. M. Wilkin, "Exhibit 29."

Q. 84. Please look at the model now shown you,

marked "Respondent's Exhibit 39," and say if you ever

saw it before, and where did you first see it, and under

what circumstances, if you know, it was made, and of

what it is a model ?

A. The model I now hold in my hand, marked " Ex-

hibit 39," is a model made from the drawings and speci-
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fications of the patent granted to S. R. Smith, No.

442,645.

Q. 85. The patent sued on in this suit ?

A. Yes, sir. It is a correct model of the main sup-

porting frame and outside support, made just twice the

size of the patent drawings, and made under my super-

vision.

Q. 86. In passing, I will ask what is the actual size

of one of those band-saw mills, — the actual height ?

A. The actual height from the bottom of the lower

wheel to the top of the upper wheel would be about

twenty feet on the larger mills.

Q. 87. Does that model correctly set forth the rela-

tion of those parts which it purports to exhibit as belong-

ing to the Smith machine,— the relative proportions?

A. It does.

(The model last above referred to, marked ''Respond-

ent's Exhibit 39," was here introduced in evidence by

respondent.)

Q. 88/ Look at the model now shown you, marked

"Respondent's Exhibit 40," and say what it is, and

what you know about it.

A. It is a model made from the defendant's working

drawings, and was made under my supervision. It rep-

resents a true model of the defendant's mill.

Q. 89. As described in the patent ?

A. As described in the patent to C. J. Koefoed, No.

468,303, patented February 2nd, 1892.

(The model last above referred to, marked " Respond-

ent's Exhibit 40," was here introduced in evidence by

respondent.) ______
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(The examination was here continued, in conformity

with agreement of counsel, until Monday, April 4th,

1892, at eleven o'clock, a. m.)

Monday, April 4th, 1892.

Present : Mr. Miller, of counsel for complainant ; Mr.

Wright, of counsel for respondent.

Examination in Chief of Arthur F. L. Bell (continued).

Q. 90 (by Mr. Wright). Did you find, in your exami-

nation of the state of the art of making band-saw mills,

and particularly in the patents which have been intro-

duced in evidence here, any devices for straining the

band-saw over the wheels ?

A. I did. All the later mills patented and built have

straining devices.

Q. 91. That is to say, all the modern mills in use?

A. Yes, sir.

Q. 92. Will you please state the general purpose of

the straining devices used in these band-saw mills in the

art?

A. The straining device in a band-mill is exclusively

for the purpose of keeping a tension on the saw, so that

the blade of the saw between the upper and lower band-

wheels is always kept exactly in a straight line, no matter

what the material is that the saw is passing through.

Q. 93. Would the saw have a tendency to depart from

a straight line in actual use under certain circumstances

or conditions '. and if so, state under what circumstances

and condition the saw would depart from a straight line

in actual use.

A. If there were no straining device on a band-mill,
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the natural elongation of the saw itself, due to being

pulled through the log, would cause a slight increase in

its length, which, if there were no —
Q. 94 (interrupting). One moment. The natural

elongation would produce a slight increase in its length
;

do you mean that ?

A. Yes, sir ; that it would cause a slight increase in

the length of the saw, which, if the upper band-wheel

did not move upwards to take up its length, would allow

the saw to become loose between the band-wheels, and

this looseness would allow it to wave or run in the tim-

ber which it is sawing from the plane that it was intended

to run in.

Q. 95. What would be the result of that?

* A. The breaking of the saw, or binding of the saw so

it would stop the machine. Another cause of trouble in

saws are knotty logs. Knotty logs will cause trouble

;

for where the saw is not properly strained, it forces the

saw from one side to another of the true plane.

Q. 96. Are there any devices used elsewhere in me-

chanical arts for increasing the tension of bands upon

revolving wheels ; I mean to say, outside of band-saw

mills 1

A. I do not think of any at the present moment that

are enough similar to the requirements of a band-saw mill

to mention them.

Q. 97. Do I understand you to testify that the prob-

lem of preserving a uniform tension or strain upon a band

running over a pair of wheels was first presented in the

making of a band-saw mill ?

A. No ; that is not the impression I intended to con-
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vey. The idea of keeping a tension on belts or ropes is

older than I can remember.

Q. 98. In what way is tension preserved uniform in

other arts than the art of making band-saw mills, in cases

where ropes or belts run over revolving wheels?

A. Well, there is no one special device "for doing that.

The requirements or circumstances under which it works

would determine the mechanism that was necessary.

They could be attached with weights or levers.

Q. 99. Is the necessity for retaining tension upon

band-straps and ropes frequent or infrequent in the me-

chanical arts ?

A. Well, it is necessary in all bands used for driving.

The tension is necessary, though it is not always auto-

matic, —the tension devices attached to the particular

machinery, I mean, is not always automatic.

Q. 100. Are automatic tension devices well known in

the arts %

A. Yes, sir.

Q. 101. How long have such automatic tension de-

vices been known and used in the arts 1

A. Well, I have seen such devices in various forms

for more than ten years.

Q. 102. Are you able to say from your reading and

knowledge of the mechanical arts in general that auto-

matic tension devices were not known and in use prior to

ten years ago ?

A. A tension device is such a simple principle that

wherever such a de\ ice was accessary it has been attached

to the machine, and the kinds that can be made and have

been made are so varied that I cannot say when they
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were first made. I know that they have been made in

various forms longer than ten vears.

Q. 103. Have you made any examination for the pur-

pose of ascertaining and determining the earliest period at

which a tension device was used in the mechanic arts ?

Have you made any research ?

A. No.

Q. 103. What is understood in mechanic arts by the

term " a knife-ed^e bearing "
?

A. Where one body would be supported by another

having the point of contact between the two reduced to

the smallest possible degree in width, and of an indefinite

length, I could explain it by examples if you like.

Q. 104. Please give some familiar examples, if there

are any, of knife-edge bearings in the mechanic arts?

A. All scales and weighing devices have a good exam-

ple of a knife-edge bearing.

Q. 105. Where, in what part?

A. The finest scales have- knife-edge bearings at every

point of contact between two parts, or in ordinary balance

scales at the fulcrum.

Q. L06. How long have knife-edge bearings been

known and used in the mechanic arts; do you know?

A. I do not know how long they have been used. I

can remember them for over twenty years. I know they

are always placed wherever it is necessary to bring the

friction of the bearing points between two bodies to a

minimum.

Q. 107. Can you recall and state any other familiar

examples from the arts of the use of the knife-edge

bearings ; I mean familiar to the general public ?
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A. I do not think of any.

Q. 108. Generally speaking, in cases where it is ne-

cessary to keep a belt, band, or rope at regular tension

when running over revolving wheels, what is the funda-

mental means employed for accomplishing the purpose I

How, in other words, is the tension obtained ? I do not

mean to ask you to state the particular mechanism em-

ployed in any given case, but what thing done accom-

plishes the tension (

A. The attachment of a weight to one of the band-

wheels, either by means of a rope or lever, is a very com-

mon way of giving the required tension.

(Q. 108 read.)

Q. 109. Is not tension usually obtained by creating a

still further separation of the wheels ; that is, increasing

the distance between the wheels ?

A. That is the case with most of the tension appa-

ratuses.

Q. 110. How is tension otherwise obtained in such

cases ?

A. By means of what is called an idler-wheel, against

one of the ropes or belts between the two main band-

wheels that the rope or belt is running on, so that this

idler-wheel diverts the rope from a straight line.

Q. 111. Takes up the sag \

A. Yes, making one of the ropes form an angle.

Q. 112. Are there any other devices used for that

purpose ?

A. Yes; there arc a great number.

Q. 1 1.1. What is the drawing now shown you?

A. It is a perspective view of the upper part of a
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band-mill, to show the straining devices described in the

patent marked " Respondent's Exhibit 27." The draw-

ing was made from that patent, under my supervision,

and is substantially correct. It was made to take the place

of a model, so as to avoid having the complication which

would arise from having such a number of small loose

parts as there would be in a model.

(The drawing last above referred to was here intro-

duced in evidence by respondent, and marked " Respond-

ent's Exhibit 41.")

Q. 114 (by Mr. Miller). Of what figure of the draw-

ings in the patent " Exhibit 27 ' is this drawing " Ex-

hibit 41 " a copy ?

A. Of Figure 3.

Q. 115 (by Mr. Wright). Do you mean to say that

it is a copy of Figure 3 of the drawings of that patent ?

A. No ; it is a view which shows part of the frame

broken away, so as to more plainly show the working

details.

Q. 116 (by Mr. Miller). Then it does not purport

to be a copy in full of anything shown in this patent,

does it ? but it is a different view from any figure therein

shown, is it not?

A. It is not a copy of any one figure of the patent

drawings, but it is an exact copy of different details of the

different figures, combined in one perspective view.

Q. 117. That is to say, you have gone through the

various figures of the drawings in this patent " Exhibit

27 ," and from all those you have evolved another figure,

which is represented by this drawing which you now

present, " Exhibit 41,"— is that the idea?
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A.. Yes, sir.

Mr. Miller. I shall object to the introduction of that

drawing in evidence, on the ground that it is incompe-

tent, irrelevant, and immaterial, because if it is a copy

of anything shown in the patent referred to, then it is

unnecessary, and if it is not a copy of anything shown in

the patent referred to, then it is irrelevant, incompetent,

and immaterial.

The Witness. I will add, that if reference was made

only to the patent drawings, one who was not versed in

the art of mechanical drawing would not comprehend

exactly what was intended without a great deal of study,

and for that reason this drawing was made, to show the

parts in a more simple form.

Q. 118 (by Mr. Wright). Does that drawing truth-

fully exhibit the parts of the machine described in the

patent "Exhibit 27 " as those parts would appear to the

eye of the observer ?

A. It does.

Q. 119. As truthfully as a model made?

A. It does.

Q. 120. What is the drawing now shown you, and

marked " Respondent's Exhibit 42 "
?

A. It is a perspective view of the upper part of a

band-mill, to more plainly show the straining-gear de-

scribed in fche [latent granted to W. M. Wilkin, "Re-

spondent's Exhibit 29." This drawing is substantially

correct, and was made under my supervision, to take the

place of a mode] in this suit, in order to avoid the coin-

plication of having so many small loose parts in a

model.
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(The drawing last above referred to, and marked "Re-

spondent's Exhibit 42," was here introduced in evidence

by respondent.)

The Witness. I will add further, that the straining de-

vice there shown is that which is represented in Figs. 1

1

and 12 of the drawings of the patent "Exhibit 29" as

attached in its proper position to the upper part of the

band-mill.

Q. 121 (by Mr. Miller). This drawing, "Exhibit

42," does not purport to be a copy of the whole of any

one drawing shown in this Wilkin patent, does it ?

A. No; but, like a model, being a perspective view,

shows more than can be shown in any one view of a

patent drawing.

Q. 122. It is simply this, is it not, Mr. Bell: You have

taken a drawing in this Wilkin patent, or at least various

ones of those drawings, and from them you have evolved

another and different view and drawing than those shown

in the patent "Exhibit 29"? That is what you have

done, is it not ?

A. Yes, sir ; but if we had made a model we would

have had to do the same thing, because the elevation of

the mill being so small it would require the details to be

made so small that it would not really show the true

workings of the minor parts; and besides that, Mr.

Wilkin has shown a number of different ways of making

his straining device, so that it was impossible for us to

copy only one of his views, and so we had to combine the

working parts of three of his views.

Mr. Miller. I make the same objection to the intro-
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duction of this drawing as I made to the other one,

"Exhibit 41."

(In conformity with agreement of counsel, a recess was

here taken until three o'clock this afternoon.)

Monday, April 4th, 1892. Afternoon.

Present: Mr. Miller, of counsel for complainant; Mr-

Wright, of counsel for respondent.

(Examination continued, in conformity with agreement

of counsel, until Thursday, April 7th, 1892, at half-past

ten o'clock, a. m.)

Thursday, April 7th, 1892.

Present: Mr. Miller, of counsel for complainants ; Mr.

Wright, of counsel for respondent.

Examination in Chief of Arthur F. L. Bell (resumed).

Q. 123 (by Mr. Wright). What is the drawing now

shown you, and marked ''Respondent's Exhibit 43"?

A. It is a perspective view of the upper part of a

band- mill more clearly showing the straining gear or de-

vice patented by De Witt C. Prescott, and described in

his patent, " Exhibit 30" herein. The drawing was made

under my supervision, and is substantially correct.

Q. 124. For what purpose was it made?

A. It was made to avoid the complication of a model,

on account of the number of loose parts that would be

necessary in a model to show this device.

Q. 125. Docs that drawing faithfully exhibit the

parts of the machine described in the patent to which

you have referred, as those parts would appear to the eye

of an observer in a model, and in the machine itself?

A. It does.
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(The drawing last above referred to was here intro-

duced in evidence by respondent, and marked " Respond-

ent's Exhibit 43.")

Mr. Miller. We make the same objection to that as

we did to the introduction of the drawing "Exhibit 41."

Q. 126. What is the drawing now shown you, and

marked " Respondent's Exhibit 44 "
?

A. It is a sectional view of the bracket carrying the

straining device as described in the patent granted to

D. B. Hanson, ''Respondent's Exhibit 34." The draw-

ing is substantially correct, and was made under my su-

pervision.

Q. 127. Is it in perspective ?

A. Yes; it is made in perspective.

Q. 128. For what purpose was it made ?

A. The drawing was made for the purpose of showing

more clearly than the patent shows the different details

of the mechanism, instead of making a model that would

necessitate a number of loose parts that would be almost

impossible to hold in their respective places in a model.

(The drawing last above referred to was here intro-

duced in evidence by respondent, and marked " Respond-

ent's Exhibit 44.")

Q. 129. I show you a drawing marked "Respondent's

Exhibit 45," and ask you if you know what it is?

A. This drawing is a perspective view of the upper part

of a band-mill shown and described in the patent granted

to S. R. Smith, being the patent sued on in this case,

and marked " Complainant's Exhibit D." The drawing

is for the purpose of more clearly showing the straining

device than is shown in the patent drawings. It is sub-
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stantially correct, and was made under my supervision.

The drawing is made to take the place of a model, which

would have necessitated such a number of loose parts as

would have been almost impossible to keep in their re-

spective places in a model.

(The drawing last above referred to, marked Respond-

ent's Exhibit 45," was here introduced in evidence by

respondent.)

Q. 130. Look at the drawing now shown you, marked

" Respondent's Exhibit 46," and say what it is, if you

know.

A. This drawing is a perspective view, showing the

upper part of the band-mill patented to C. J. Koefoed,

" Respondent's Exhibit 2." The drawing is substantially

correct, and was made under my supervision. The draw-

ing is made to show more clearly the straining device

than is shown in the patent drawings, and was made in

place of a model, which would have necessitated such a

number of minute parts as would have been almost im-

possible to have kept in their respective places in the

model.

(The drawing last above referred to, and marked "Re-

spondent's Exhibit 46," was here introduced in evidence

by respondent.)

Q. 131. Do you know, as a matter of fact, whether

that is the straining device that is actually in use in the

defendant's machine \

A. 1 do not.

Q. L32. You have not examined any of the defend-

ant's machines for the purpose of determining that?

A. J examined the machine, but the straining device
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was not in the machine that I saw, as it was only partly

constructed. I would like to say, in further explanation

of these drawings which have been introduced in evi-

dence, and marked, respectively, exhibits " 41 " to " 46,"

inclusive, that the front half of the main frame has been

broken away in order to more clearly show the inner

parts. I would like also to say that the upper band-

wheel is not shown on anv of the shafts which have been

represented in these drawings, in order to avoid the com-

plication in the drawings.

Q. 133. Do the drawings show the essential parts of

the straining devices in all of the patents to which they

purport to refer ?

A. Thev do.

Q. 134. In case models had been made, would not

the greater part of the straining devices be concealed

inside the column intended to support the band-wheels ?

A. Well, not necessarily, because the front half of that

part of the model which represents the main frame could

have been broken away in the same way as in these

drawings to show the inner parts.

Q. 135. If not broken away in the same manner as in

the drawings, the model would not have shown the inner

parts ?

A. No; it would not. The machines themselves would

not have shown the inner parts, because they are hidden

from view.

Q. 136. Do you find in any of the letters patent which

have been introduced in evidence in this cause any shafts

mounted upon knife-edge bearings in use in the straining
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devices employed in those patents \ and if so
;
state the

patents in which you find them.

Q. 137 (by Mr. Miller). What memorandum is it you

are now referring to previous to answering that question ?

A. The memorandum I hold in my hand .'

Q. 138. Yes.

A. It is a number of notes made by myself while look-

ing over the different patents in evidence in this case.

Q. 139 (by Mr. Wright). And while making your

examination of them !

A- Yes, and while making my examination of those

patents.

Q. 140. Does the memorandum in your hand serve

any purpose other than to refer to the patents and their

numbers (

A. It does not.

Q. 141. Does the memorandum in your hand contain

any answers to be made to any questions, or any form of

question

A. It does not. The only writing upon this memo-

randum that I hold in my hand is the names of the pat-

ents and their numbers under different heading

Q. 142 (Q. 136 read).

A. I do not find described in any of these patents re-

ferred to any shafts themselves mounted on knife-edge

bearings, but I do find the knife-edge bearings supportii _

parts which are joined to the shafts; and I also rind knife-

dge bearings directly supporting levers; and I also find

that where the fulcrum of the lever is in the form of a

trunnion on each side of the lever that said trunnions are

knife-edge bearings.
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Q. 143. Will you please state in which of the patents

introduced in evidence on the part of the defendant you

find knife-edge bearings supporting parts of the straining

device which are joined to a transverse shaft forming part

of a straining device ? that is to say, point to the first

class of patents spoken of by you in your answer, namely,

those having knife-edge bearings supporting parts which

are joined to the transverse shaft \

A. In the patent marked " Respondent's Exhibit 34
"

there is shown a transverse shaft, "I," having arms forged

on each end, marked " i," and on the bottom of these arms

are knife-edge bearings which support the weight of the

transverse shaft.

Q. 144. In that case the knife-edge bearings are not

let into the shaft itself, as I understand, but are part of

an arm or lever appended to each end of the shaft, or one

end?

Mr. Miller. I object to that question, as leading, and

on the further ground that it is not correct.

A. They are not let into the shaft, but the drawing

shows them as part of the levers or cranks at either end.

Q. 145. Referring to the patent " Respondent's Ex-

hibit 34," and the drawings attached thereto, and refer-

ring also to the drawing introduced in evidence, and

marked " Respondent's Exhibit 44," which you have said

purports to be a perspective view of the straining device

of said patent, and will you be good enough to indicate

by the letters what part of the straining device you desig-

nate as the tra nsverse shaft ?

A. That part which is marked " I " in the drawings of

that patent.
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Q. 146. Is that part of the drawing which is marked

" f," and which supports the weight attached to the

transverse shaft considered by you any part of the shaft ?

A. It is not.

Q. 147. Assuming that the arm, "f," about which I

have just questioned you, and the part of the machine

marked " I," which you term a shaft, were all of one

integral part or portion, or forged together, or made in

one piece, according to the understanding of men versed

in the art would be the arm, li
f," then be esteemed or

considered in the art a part of the shaft ?

j
A. It would not.

Q. 148. Are those appendages which appear to be

marked in the drawings with the small letters, " i," and

to be in some manner annexed to or to form part of the

transverse shaft, " I," necessarily, according to the de-

scription in the patent, and the use in the art, forged

with and made an integral part of the shaft, "I"?

A. They are not, and no mechanical engineer design-

ing a mill for actual construction, if he took into consid-

eration the cost of construction, would make it in the way

in which it is shown in this drawing. The way that it

would be made would be that the arm marked " i" would,

where it embraces or fastens to the transverse shaft, " I,"

be made in the form of an eye to fit over the shaft, and

would then be fastened by means of a pin or key to keep

it from slipping on the transverse shaft, " I." In other

words, it would be made in the same way as is shown in

the patent drawing for the weight lever marked "f."

Q. 149. That is to say, the shaft, "I," would pass
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through holes in those portions of the machine marked

" i"l

A. That is what I mean.

Q. 150. Assuming, however, that some mechanic, re-

gardless of first cost, should forge, or make in one contin-

uous integral part, the arm, "f," and transverse shaft,

"I," and the arms, "i," would you still, in the art, dis-

tinguish that part of the whole casting or forging which

is marked " I " as essentially the transverse shaft ?

A. No, sir.

Q. 151. What, then, would you speak of as the trans-

verse shaft in case all these were forged together \

A. That part of the transverse shaft, "I," which is

shown between the two arms marked "i."

Q. 152. Then I will repeat my former question. I

don't think you understood it.

(Q. 150 repeated.)

A. I would call "I " the shaft; and I will state that

I did not understand the question as it was put first.

Q. 153. Now, then, do you find in any other patents

among those introduced in evidence knife-edge bearings

supporting parts or arms that are joined to the transverse

shaft in the straining device ?

A. I do not find any other patents having that exact

construction of a transverse shaft combined with knife-

edge bearings, but where the levers which support the

bearings for the upper, band-wheel shaft rest on two

shafts, or are fastened each independently to its own shaft,

that construction I find in the Prescott patent, " Respond-

ent's Exhibit 30." In this patent the two shafts which

support the levers just referred to have knife-edge bear-
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ings at the point of contact with the said levers, and the

levers again have knife-edge bearings to support the rods

which again support the bearings of the upper band- wheel

shaft. In this patent every point of contact or bearing

in the straining device has been made either with a knife-

edge bearing or its equivalent, a roller bearing, the pat-

entee having used the term " knife-edge bearing. '" thirteen

times in the specification and twice in the claims. This

construction is shown in the drawing in evidence here, and

marked " Respondent's Exhibit 43."

Q. 154. Referring now to the drawings attached to

Prescott's patent, " Exhibit 30," about which you have just

testified, as well as to the drawing marked ''Respond-

ent's Exhibit 43," I rsk you whether the point of con-

tact between the perpendicular rod, " M, " and the hori-

zontal arm, " I," namel}7
, that part of the drawing marked

" m," is one of the bearings alluded to by you ?

A. Yes ; it is.

Q. 155. Please indicate all the other knife-edge bear-

ings by the letters given them in the drawings attached

to the patent, and in the drawing "Exhibit 43."

A. The support for the lever, "I," namely, "i," is a

knife-edge bearing : also the support for the lever, "J,"

namely, "j," is a knife-edge bearing. The support for the

rod, " X. namely, " n. is a knife-edge bearing. The

support for the lever " L," namely " il," is a knife-edge

bearing; and the support for the weighted rod, " P,"

namely, " p." is a knife-edge bearing. The other three

working bearings in the straining mechanism, as marked

on Pig. 2 of the drawing of the patent "Exhibit 30,"
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and of the drawing " Exhibit 43," namely, " Q," and the

figures " 4, 4," represent roller bearings.

Q. 156. Is there a difference in the mechanical art

between a trunnion, a roller-bearing, and a knife-edge

bearing 1

A. There is a difference between them.

Q. 157. Will you point out the difference between

those three methods of supporting an oscillating arm or

shaft, in general terms ?

A. A trunnion might consist of a knife-edge bearing

or a roller bearing, where the trunnion did not fit around

its whole surface, but its weight was only supported at one

point of contact. If a trunnion were to be supported from

its under side, and that trunnion were of circular shape,

this circular trunnion resting on a flat surface could be

called a roller-bearing, and if the trunnion, instead of being

of a circular^shape, was made of a diamond shape, the

point of the diamond supporting the weight of the trun-

nion, that would be what would be called a knife-edge

bearing.

Q. 158. Does the relative sensitiveness of a roller-

bearing and knife-edge bearing depend upon the purpose

for which they are severally employed % or is it absolute

and unvariable under all circumstances in the mechanic

arts ?

A. Do I understand the question to mean, are there

certain places where knife-edge bearings only can be used

and certain places where roller-bearings only can be used ?

Q. 159. Yes; that is what I mean.

A. The knife-edge bearings and roller-bearings are

practically the same, as no knife-edge bearing in practical
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existence comes to a geometrical line having no thickness,

but the bearing is reduced to a small space, and practi-

cally brings one point of contact, which is the same re-

sult with a roller-bearing, as where a circle bears against

a horizontal surface there is only one point of contact, so

that the friction due to the bearing contact in either case

would be the same.

Q. 1G0. As a person skilled in the art of mechanical

construction, are you able to say, from reading the pat-

ent "Exhibit 30," about which you are testifying, the

practical reason why ball-bearings were used at the points

of contact, "Q" and " 4, 4," instead of knife-edge bear-

ings?

A. I am.

Q. 161. Please state.

A. The reason was, that at the points "4, 4," for the

levers, " I " and " J," that as the ends of the levers, " I

"

and " J," move on radical lines struck from the point of

contact for each respective lever of "i" and " j," the hor-

izontal distance between the center of the link, " K," and

the centers of the bearing points, "
i
" and "j," must re-

main the same at all times, allowing the levers, " I " and

" J," to extend in or out of the link, " K," and to accom-

plish this, it was easier to have a roller at this point with

all its sides symmetrical so that no matter what its posi-

tion was, it always presented a small bearing surface to

the horizontal surface of the levers, whereas if a knife-

edge bearing was used, when the knife-edge bearing was

idled to one side or the other, it would lose its function

of a knife-edge bearing, and would present flat surfaces

to the bearing points.
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Q. 162. As I understand it, then, the roller bearing,

at all points of contact, presents a limited surface of ac-

tual contact, and is practically a succession of knife-edge

bearings ; is that so ?

A. Yes, sir.

Q. 163. Now, does the roller bearing to which you

have alluded seem to be different from a ball-bearing in

the arts 1

A. Yes, sir; but still my explanation holds good for

both cases ; for what is known generally as a roller-bear-

ing is a cylinder presenting a curved surface for a bear-

ing, but has length, being a cylinder, whereas a ball-

bearing is a perfect sphere, and only presents one point

of contact. The roller-bearings used in the patent " Ex-

hibit 30 " are really ball-bearings.

Q. 164. Do you find any other patents in evidence

exhibiting knife-edge bearings directly supporting levers

in the straining gear 1 if so, point them out.

A. I do. In the De Witt C. Prescott patent, " Ex-

hibit 24," a knife-edge bearing is shown at the lower

extremity of the supporting rod, " h," which supports one

end of the band-wheel shaft. And I also find in the

patent granted to S. Stephens, "Respondent's Exhibit

20," a knife-edge bearing supporting the weighted lever

for the straining device. Also in the patent granted to

B. D. Whitney, " Respondent's Exhibit 11," a knife-

edge bearing is shown at the fulcrum of the weighted

lever, " L."

(Examination continued, in conformity with agreement

of counsel, until Saturday, April 9, 1892, at half-past

ten o'clock, a. m.) J
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Saturday, April 9th, 1892.

Present: Mr. Miller, of counsel for complainants; Mr.

Wright, of counsel for respondent.

Examination in Chief of Arthur F. L. Bell (resumed).

Q. 165 (by Mr. Wright). In any of the patents

which have been introduced in evidence in this cause, ex-

cepting only the complainant's and respondent's patents,

do you find any arms secured upon a transverse shaft to

support the bearings of the upper band-wheel shafts, sub-

stantially like the arms, "
g, gl," described in the patent

granted to the complainant ? and if so, please state where

you find those similar arms in any others of the patents.

A. I find the equivalent, or in other words, the arms,

"g, gl," of the complainant's patent, in the machine de-

scribed in the patent granted to W. F. Parish, " Exhibit

27" herein, and those arms are therein marked " 17, 17";

also in the Wilkin patent, " Respondent's Exhibit 29, '»

and therein marked "Hi, Hi "; and also in D. B. Han-

son's patent, " Respondent's Exhibit 34," wherein the

arms are marked " i, i."

Q. 166. Do you find in any of the patents, excepting

the complainant's and respondent's patents, introduced in

evidence in this cause, weighted levers like the weighted

lever, "K," in the complainant's patented machine, and if

so, state where ?

A. I do. I find the weighted lever in the patent

granted to B. D. Whitney, "Respondent's Exhibit 11,"

marked therein " L."

Q. L67, Does the weighted lever in that patent coun-
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terpoise the bearings of the band-wheel shaft, and provide

an automatic sensitive adjustment ?

A. It does. I also find that lever in the patent granted

to Doane and Bugbee, " Respondent's Exhibit 15," marked

therein " G2 "; also in the patent granted to De Witt C.

Prescott, " Respondent's Exhibit 24," marked therein

"K"; also in the patent granted to W. F. Parish, " Re-

spondent's Exhibit 27," marked therein "21"; also in the

patent granted to W. M. Wilkin, " Respondent's Exhibit

29," marked therein "H3"; also in the patent granted

to De Witt C. Prescott, "Respondent's Exhibit 30,"

marked therein "L"; also in the patent granted to D.

B. Hanson, " Respondent's Exhibit 34," marked therein

a
f
»

Q. 168. Look at the Letters Patent granted to S.

Stephens, " Respondent's Exhibit 20," and say whether

you find in that patent a weighted lever secured upon a

rock-shaft for the purpose of counterpoising the bearings

of the upper band-wheel shafts and providing a sensitive

automatic adjustment for the same ?

A. I find a weighted lever marked "I," the ends of

which lever are directly attached to a nut which supports

and counterpoises the upper band-wheel shaft bearing,

but this lever is not attached to any transverse shaft.

Q. 169. Do you find in any of the patents which have

been introduced in evidence, excepting, of course, the com-

plainant's and respondent's patents, any patent exhibiting

brackets projecting from a column performing the same

office as the column, " C," indicated in the patent sued on

in this cause \

A. I do. In the Parish patent, "Exhibit 27," brack-
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ets are shown cast to the frame, and are clearly shown in

Fig. 4 as supporting the transverse shaft, marked " 19."

That is also clearly shown in the drawing "Exhibit 41."

I also find brackets cast to the main supporting column,

and supporting the transverse shaft which supports the

weighted lever in the De Witt C. Prescott patent, " Re-

spondent's Exhibit 30," and clearly shown in Fig. 3 of

the drawings of said patent, and marked "1." That con-

struction is also shown in the drawing "Exhibit 43." I

also find the same construction in the De Witt C. Pres-

cott patent, " Respondent's Exhibit 24," being clearly

shown in Fiff. 2 of the drawings thereof, and marked "k."

Q. 170. Look at the patent granted to D. B. Han-

son, "Respondent's Exhibit 34," herein, and say whether

or not, in your opinion, that patent exhibits the same

construction ?

A. No; in that patent the bottom of the main bracket

acts as the support for the transverse shaft.

Q. 171. The bracket in that patent, then, does not

project from the column ?

A. No, sir.

Q. 172. What is the bearing resting upon the bracket

in that patent to Hanson ?

A. A knife-edge bearing, marked "h."

Q. 173. Am I correct in my understanding, then, that

that patent exhibits a rock-shaft having knife-edge bear-

ings resting upon a bracket, though the bracket does not

project from the column ?

A. Yes; but the bracket is not used for the support of

the rock-shaft only.
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Q. 174. What other purpose does it subserve in that

device ?

A. It acts as the support for the upper band-wheel

shaft and bearings, as well as for supporting the rock-

shaft.

Q. 175. Do you find, in any of the patents which

have been introduced in evidence in this cause, excepting,

of course, the complainant's and respondent's patents, any

rods supporting boxes for the upper band-wheel shafts,

such rods resting upon arms performing the same office

as the arms, "g, gl," exhibited in the patent of the com-

plainant ?

(Question objected to by complainant, as leading, and

withdrawn.)

Q. 176. Do you find, in any of the patents which have

been introduced in evidence in this cause, excepting, of

course, the complainant's and respondent's patents, any

rods supporting boxes for the upper band- wheel shafts,

such rods resting upon arms connected with and operated

by the rock-shaft?

A. I do.

Q. 177. Please state wThere, and indicate the letter-

ing and numbers given in the various patents to those

parts or portions of the devices described.

A. In the Wilkin patent, " Respondent's Exhibit 29,"

I find such rods, wThich are clearly shown in the drawings

of the patent, and are marked therein "G, G." That

construction is also shown in the drawing "Exhibit 42 ";

also in the patent granted to W. F. Parish, " Respond-

ent's Exhibit 27," and marked therein " 15." That con-

struction is also shown in the drawing "Exhibit 41." I
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also find such rods in the Hanson patent, " Exhibit 34,"

and therein marked " H, H." That construction is also

shown in the drawing "Exhibit 44." I also find in the

De Witt C. Prescott patent, " Respondent's Exhibit 24,"

rods for supporting the upper band-wheel shafts, resting

on arms or levers connected to the weighted lever, but in

this case the arms are not attached to a single rock-shaft,

but each arm rocks separately upon its own shaft. This

same construction is also found in the Prescott patent,

" Exhibit 30," and the construction therein described is

also shown in the drawing " Exhibit 43."

(The time within which testimony may be taken herein

is extended, by agreement of counsel for the respective

parties hereto, to and including the first day of July,

1892.)

(Examination continued, in conformity with agreement

of counsel, until Wednesday, April 13th, 1892, at half-

past ten o'clock, a. m.)

Wednesday, April 13th, 1892.

Present: Mr. Miller, of counsel for complainant ; Mr.

Bell, witness.

(At the request of Mr. Wright, of counsel for respond-

ent, the examination was continued until to-morrow morn-

ing, at half-past ten o'clock.)

Thursday, April 14th, 1892.

Present : Mr. Miller, of counsel for complainant ; Mr.

Wright, of counsel for respondent.

Examination in Chief of Arthur F. L. Bell (resumed).

Q. L78 (by Mr. Wright). Have you made a careful

examination and comparison of the specifications of the
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complainant's patent, "Exhibit D," and of the respond-

ent's patent, " Exhibit 2 "
1

A. I have.

Q. 179. Do you find the combination described and

claimed in the first claim of the complainant's patent,

" Exhibit D," described and claimed or contained in the

respondent's patent, " Exhibit 2" ?

Mr. Miller. That is objected to, as irrelevant, incom-

petent, and immaterial, as calling for a question of law in

the construction of the patent.

A. I do not.

Q. 180. Do you find the combination described and

claimed in the second claim of the complainant's patent,

" Exhibit D," described and claimed or contained in the

respondent's patent, "Exhibit 2"?

(The same objections by complainant.)

A. I do not.

Q. 181. Do you find the combination described and

claimed in the third claim of the complainant's patent,

" Exhibit D," described and claimed or contained in the

respondent's patent, " Exhibit 2 " 1

(The same objections by complainant.)

A. I do not.

Q. 182. Do you find the combination described and

claimed in the fourth claim of the complainant's patent,

" Exhibit D," described and claimed or contained in the

respondent's patent, " Exhibit 2 "
?

(The same objections by complainant.)

A. I do not.

Q. 183. Do you find the combination described and

claimed in the fifth claim of the complainant's patent,
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11 Exhibit D, described and claimed or contained in the

respondent's patent. " Exhibit 2

(The same objections by complainant

A. I do not.

Q. 184. Do you find the combination described and

claimed in the sixth claim of the complainants patent,

"Exhibit D," described and claimed or contained in the

respondent's patent. " Exhibit 2"
!

(The same objections by complainant

A. I do not.

Q. 185. Do you rind the combination described and

claimed in the seventh claim of the complainants patent,

• Exhibit D," described and claimed or contained in the

respondent's patent, "Exhibit 2

(The same objections by complainant

A. I do not.

Q. 1S6. Do you find the combination described and

claimed in the eighth claim of the complainant's patent-

" Exhibit D." described and claimed or contained in the

respondent's, patent, " Exhibit _

(The same objectioi - complainant.)

A. I do not.

Q. 187. D > you find the combination described and

claimed in the ninth claim of the complainant's patent,

"Exhibit D. < scribed and claimed or contained in the

respondent's patent " Exhibit 2

(The same objections by complainant.

A. I do not

Q Do yon find the combination described and

claimed in the tenth claim of the complainant's patent,
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" Exhibit D," described and claimed or contained in the

respondent's patent, "Exhibit 2" 1

(The same objections by complainant.)
)

A. I do not.

Cross-examination of Arthur F. L. Bell.

X. Q. 1 (by Mr. Miller). Mr. Bell, how long have

you been connected with the San Francisco Tool Com-

pany ?

A. About twelve years.

X. Q. 2. You were about nineteen years old, then,

when you became connected with that institution ?

A. Yes, sir.

X. Q. 3. Had you ever had any previous knowledge

of mechanics or experience in mechanics ?

A. Not directly, in any business.

X. Q. 4. Well, had you had any indirectly, in any

business?

A. Well, yes. Not in any business, but in doing me-

chanical work for my father, and I had also done some

mechanical drawing, but not under pay from any person,

though.

X. Q. 5. What business was your father in ?

A. This was on our own home in Sausalito. What I

mean by mechanical work was just ordinary carpenter's

work, and more or less building small houses.

X. Q. 6. Did you serve your term at a mechanical

trade ?

A. At the San Francisco Tool Company.

X. Q. 7. So that your mechanical education practi-

cally commenced wThen you commenced with the San

Francisco Tool Company ?
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A. Yes, sir.

X. Q. 8. You have never served, then, in that capa-

city for any firm or individual except the San Francisco

Tool Company ?

A. No, sir.

X. Q. 9. How long have you been the superintend-

ent there 1

A. For six or seven years.

X. Q. 10. Will you please state what patent cases

you have testified in as an expert 1

A. The first case was the can-machine case, The

Norton Company vs. The Automatic Can Company, in

this court.

X. Q. 11. For whom did you testify in that case ?

A. For the Automatic Can Company, the defendant.

X. Q. 12. They were sued for an infringement, were

they \

A. Yes, sir.

X. Q. 13. You testified as an expert in that case, did

you not?

A. Yes, sir.

X. Q. 14. You gave it as your judgment in that case

that the device which was claimed by the complainant

therein to be an infringement was not an infringement,

did you not ?

A. Yes, sir.

X. Q. 15. The court, nevertheless, decided that it

was an infringement, and entered a decree in favor of the

complainant, did it notl

A. Yes, sir.

X. Q. 1G. Now, what was the next case you testified in?
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A. I was a witness in five cases brought by the Pacific

Cable Company against the Consolidated Piedmont Cable

Company.

X. Q. 17. Now, that list comprises all the patent

cases you have testified in as an expert, does it not, to

wit, the one can-heading case and the five cable cases.

A. No, sir ; I testified in another case, where a man

named Brill was complainant, against the Singer Sewing

Machine Company.

X. Q. 18. That was pending in this Court also, was

it not?

A. That was before Judge Hawley and a jury.

X. Q. 19. That was a case tried before a jury, was it

not, in this Circuit Court ?

A. Yes, sir.

X. Q. 20. On which side did you testify?

A. For the Singer Sewing Machine Company.

X. Q. 21. The defendant in that case ?
|

A. Yes, sir.

X. Q. 22. You gave it as your judgment in that case,

as an expert, that the device used by the defendant therein

was not an infringement of the complainant's patent

therein, did you not ?

A. Yes, sir; I did.

X. Q. 23. And the jury decided differently, and ren-

dered a verdict for ten thousand dollars for the complain-

ant, did n't it ?

A. It did, but in my opinion —
X. Q. 24 (interrupting). I am not asking you for your

opinion.
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A. But I have not changed my convictions one par-

ticle.

X. Q. 25. I don't suppose you have changed your

convictions in the can-heading case either, have you ?

A. No, sir; I have not.

X. Q. 26. Now, going back to the five cable cases, I

will ask you what machinery it was that was alleged to

be an infringement in those cases ?

A. Do you wish an itemized description %

X. Q. 27. No, sir
;
just tell us what machinery, and

for what general purpose it was used.

A. It was machinery used in the construction of cable

roads.

X. Q. 28. Which cable road ?

A. The Consolidated Piedmont Cable Road.

X. Q. 29. That was the road for which you stated

your company had a contract amounting to six hundred

and fifty odd thousand dollars for construction, was it

not ?

A. Yes, sir.

X. Q. 30. I believe you designed a portion of that

machinery, did n't you ?

A. Yes, sir.

X. Q. 31. Your company having the contract to build

that road and thoroughly and fully equip it, you were

appointed or instructed to design certain portions of the

machinery ?

A. Yes, sir. } :y J

X. Q. 32. And you did do that? )

A. Yes. sir.

X. Q. 33. The road was finished and equipped ?
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A. Yes, sir.

X. Q. 34. And after it was equipped the Pacific Cable

Company brought five suits against the road for infringe-

ment of their patents, by reason of devices which you had

devised and put into that road ; is n't that a fact ?

A. Yes, sir; but I will say that before those devices

were put in we had the advice of some of the best patent

attorneys on those subjects which the suits were after-

wards brought on.

X. Q. 35. Now, in all of those cases you testified as

an expert for the defendant, did you not \

A. Yes, sir.

X. Q. 36. And in all of those cases you gave it as

your judgment that those devices were not infringements

of the patents sued on, did you not ?
.

,

A. Yes, sir.

X. Q. 37. How did the court decide that question, do

you remember ?

A. But four cases, I think, have been decided, and

two of them were in favor of the defendant, and two of

them were in favor of the complainant.

X. Q. 38. So that in two of the cases the Court dif-

fered with you, and decided that the devices were an in-

fringement?

A. Yes, sir.

X. Q. 39. And in the other two, is it not a fact that

the Court decided that the patents sued on were void for

want of patent ability in the devices covered by the pat-

ents, and by reason of prior public use, and did not reach

the question of infringement at all \
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Mr. Wrio-ht. I object to the cross-examination, and

to this question, or to any examination as to the opinion

of the Court, or the nature thereof, unless a copy of the

opinion is furnished to the witness ; and I make the fur-

ther objection that this cross-examination does not relate

to any matter brought out by the direct examination of

the witness, or referred to therein.

A. No, sir ; that is not the case, to the best of my

knowledge and belief. One of the cases was on the con-

crete road-bed, which, to the best of my knowledge and

belief, was decided was not an infringement.

X. Q. 40. In the case of the concrete road-bed which

you have just testified about, I believe it was claimed by

the Pacific Cable Company, was it not, that that road-

bed was an infringement of what is known as Henry

Root's patent on a concrete tube for cable railways 1

Mr. Wright. I object to the question, unless the plead-

ings on the part of the defendant, or the papers alluded

to, are placed in the hands of the witness. I object to

the question on the further ground that nothing in the

direct examination of this witness calls for this matter in

cross-examination.

A. I will say that I believe that was the plea, but I

would not want my evidence to go as facts in this case,

because I have forgotten most of the circumstances, and

without looking up the matter I would not want to put

myself on record as to what the different pleas were, be-

cause it is a thing I did not carry in my mind, and when

a case is over I let the thing drop.

X. Q. 41. You know what Henry Root's claim was,

don't you?
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A. Yes, sir.

X. Q. 42. That was a matter of common notoriety,

was it not, that that was the first road put down with a

concrete road-bed in this city, on the California Street

roadl

Mr. Wright. I object.

A. The patent, as I remember it, was not for a con-

crete road-bed, but for a particular form of iron yoke in

a concrete road-bed.

X. Q. 43. Do you not know as a fact that the Court

decided in that case here that that patent was void for the

reason that it had been put in use, and been used for

more than two years on the California Street road, in

this city, prior to the time that Mr. Root applied for his

patent ; and that that was the ground for the decision ?

Mr. Wright. I object to the question, unless the opin-

ion of the Court is placed in the hands of the witness. I

also object on the further ground that it is wholly irrele-

vant, and not cross-examination.

A. I do not know that that is the case.

X. Q. 44. Don't you know, as a matter of fact, that

the decision in that case was not on the question of in-

fringement at all ?

Mr. Wright. The same objection to that question.

A. I do not. I did n't read the decision.

X. Q. 45. Was not the matter of the decision stated

to you or reported to you by some one ?

Mr. Wright. That is objected to, as wholly irrelevant,

immaterial, and incompetent, and hearsay, and not cross-

examination.
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A. The only thing that was reported to me by our

attorneys was that we had won that suit.

X. Q. 46. And you did not exhibit enough interest

in it, and you have n't got enough interest in it now, to

inquire and to find out the ground of that decision, — is

that the fact ?

A. That is the fact. Other business detained me,

and I have been too busy to look up the matter.

X. Q. 47. And yet you were the superintendent of

this large corporation that was accused of infringing,

and as such superintendent you did not exhibit enough

interest in the business of the corporation to find out

those facts ?

A. That was a matter for our attorneys to settle, and

we had confidence enough in them to leave it entirely in

their hands.

X. Q. 48. Did you devise that road-bed that was

sued on in that case ?

A. No, sir.

X. Q. 49. Now, then, referring to the other case of

the Pacific Cable Company against the Consolidated

Piedmont Cable Company, which was decided in favor

of the defendant, I will ask you what device was involved

in that case, if you remember.

A. That was a combination of depression sheaves in

a cable road.

X. Q. 50. Whose patent was that ?
|

A. Hallidi

X. Q. 51. And that case was decided in favor of the

defendant, you say ?

A. I don't know whether you would call it decided in
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favor of the defendant, or whether it was, — I think it

was dismissed on account of the English patent having

run out before the Piedmont Cable road was com-

menced.

X. Q. 52. The attorney for the complainant in that

case voluntarily dismissed the case before there was a

decision in the case, did n't he, on account of having dis-

covered this prior English patent \

Mr. Wright. I object to that, as irrelevant, immate-

rial, and incompetent, on the ground that it does not

relate to any matter brought out on direct examination
;

that the witness was called as an expert mechanic.

A. I believe so.

X. Q. 53. So that the question of infringement was

never passed upon in that case by the Court ?

Mr. Wright. The same objection ; and I instruct the

witness that if he has any doubt or hesitancy about those

matters that he may decline to answer until the papers

are put in his hands.

A. I decline to answer, for I don't know whether it

went to the judge or not.

X. Q. 54. On what ground do you decline to answer"?

A. For the reason that I just gave.

X. Q. 55. What reason was that ?

Mr. Wrio-ht. That he does n't know that it went to

the judge or not.

X. Q. 56 (by Mr. Miller). Is that the answer?

A. Yes, sir.

X. Q. 57. Then it is simply because you don't know

;

that is the reason you don't answer \

[
A. Yes, sir. _ .

' - .
m , _ .__. ;
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X. Q. 58. Now, were there any other of those cases

involving those cable patents, in which you testified for

the defendant, decided in favor of the defendant, other

than those you have specified ?

A. I don't know. I forget now how manv cases there

were. I think there was five altogether.

X. Q. 59. Of those five, two were decided in favor of

the defendant, and the balance in favor of the complain-

ant, I believe, were they not ?

A. No, sir ; one case has not been decided yet, or, at

least, I don't think it has.

X. Q. 60. Then of those cases which were decided,

two were decided in favor of the defendant, and two in

favor of the complainant ; is that the fact ?

A. I believe so. I will say this much, if counsel is

trving to catch me on a technical point like that,— I will

say that one case was dismissed, and the other was de-

cided in favor of the defendant.

X. Q. 61. So, according to your statement now, your

experience as an expert in patent cases consists in having

testified in seven of such cases as a mechanical expert, in

all of which you were on the side of the infringers, and

in all of which you testified that the devices, in your

judgment, were not infringements, and that of those cases

only one of them was decided by the Court in accordance

with your views, and that another one was voluntarily

dismissed by the complainant before trial, and that all

the balance were decided contrary to your opinions and

views; is that the fact?

Mr. Wright. I object to that question, on the ground

I have already stated in respect to my objection with re-
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spect to this sort of examination, and on the further

ground that the question is vexatious merely.

A. Yes, sir ; but I will say that one of the cases was

decided by a jury, which I will say I consider was no

criterion, where a poor man has a case against a corpora-

tion. I will further say that I was on another case for

the Risdon Iron Works, in a case involving an ore-mill,

where the case was compromised.

X. Q. 62. That was the case of Huntington against

the Risdon Iron Works, was it not ?
j

Yes, sir.

X. Q. 63. Involving the patent of one Haight for a

rotary crushing-mill. Did you testify in that case?

A. No. I was called in, but gave no testimony.

X. Q. 64. Did you give your opinion in that case?

A. I did, to the officers of the Risdon Iron Works.

X. Q. 65. Was that opinion to the effect that the de-

vice was not an infringement on the patent thereon sued

on ?

A. It was.

X. Q. 66. Nevertheless the jury in that case decided

that it was an infringement, and awarded the complainant

four thousand dollars damages, did n't it ?

A. I don't remember. I don't remember who won

the suit. The case was compromised, to my best knowl-

edge and belief.

X. Q. 67. Will you please describe the construction

of what you call the front support in the Meiners patent,

" Exhibit 16" herein?

A. The parts marked " C2 " and " C3," which are de-

scribed in the specification, in lines 55 to 58, which read
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as follows: "This support, C2, is held to the upright, C,

by the bracket, C3; but it may be made or cast with the

upright, C, or it may be made in one separate piece, or in

two parts." Also, referring to lines 24 to 27, respectively,

of the specification, it says that " A represents the frame,

which consists of the bed or base-piece, B, the two up-

rights, C, Cl, and the top-piece, D. This frame may be

made of one piece, and of wood or metal " ;
showing that

this machine does not have to be made of wood, but could

be made of cast iron

.

|
X. Q. 68. Does that patent, either in the drawings or

specification, show the specific construction of the post

marked " C2," further than to say that it may be made of

wood or metal ?

A. Not that I remember of, but I don't see that that

is necessary.

X. Q. 69. Is the part marked "C2" according to the

patent solid or hollow ?

A. There is nothing to indicate whether it is made

solid or hollow.

X. Q. 70. In your best judgment as a mechanic, from

lookino- at the drawings, is it solid or hollow ?

A. If it was made of wood it would be solid, and if

made of cast iron it would be hollow 1

X. Q. 71. What would be the object of making it

hollow if it was made of cast iron %

A. All columns when made of cast iron are made

hollow.

X. Q. 72. That would be to save metal, wouldn't it?

A. Not necessarily. A box- section is the strongest

form that iron can be put into. ... .
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X. Q. 73. Then the object in making it hollow would

be to gain additional strength, and to make it of less

wTeight ?

A. Yes, sir.

X. Q. 74. There is no other reason, then, why that

column should be hollow except the ones you have stated?

A. Not that I see in the patent.

X. Q. 75. Now will you please state whether the out-

side supporting column in the complainant's patent is solid

or hollow ?

A. It is hollow.

X. Q. 76. For what purpose is it made hollow'?

A. For the purpose of lightness and strength, and also

to receive the upper bearing support.

X. Q. 77. There is a bracket cast on the inside of

that column in the Smith patent for the purpose of re-

ceiving one of the bearings of the rock-shaft, is there not?

A. There is.

X. Q. 78. And that is one object of the column being

hollow in that instance, is it not ?

A. I don't see that it is that way.

X. Q. 79. Well, that is the reason he constructed it

in that form, is n't it ?

A. No, sir ; I would n't look at it in that way.

X. Q. 80. Why did he construct it in that form, then?

A. What, — the column or the bracket ?

X. Q. 81. The column I am talking about.

A. So as to gain strength and lightness of material.

After having the column made in that form, he then sub-

stituted the bracket to support his internal work.

X. Q. 82. Then one object of the column being made



Smith it al. r. Vulca> Ieox Works.

hollow is rrn the support for the front band-wheel

shaft

A. \ro, sii I don't bc : i way at alL

X There is a support inside of Smith's hollow

column to op as a support for the front bearings of

i band-wheel shaft is here n

A. I don't understand that question.

X. Q B4. X repeated.)

A. What do you call the support \

X . Q : 5. Do you not understand the question?

A. N . sir.

X Then you cannot answer the question, be-

u don't uuc rstandif

A. N
X " What he device in the Smith patent

which opei s the so port for the front bearing of the

upper band-wheel sha::

A. What he calls his integral standard or hollow cast-

ing, Dl. D2."

X Q. — What is the de in the Smith patent

which opei pport for h> - ining mechanism?

A. I sup] u mean the bracket cast inside of this

integral or hollow sting, D. Dl. D2.

X You do find that bracket there, then, which

I

A. ¥ 3 sir.

X <>. And it an- 1 purpose, does it not?

A. 5 r.

X Q. 91. The rock upon it, does it n

A. Yes, -ir.
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X. Q. 92. And the joint between the rock- shaft and

that bracket is a knife-edge bearing, is it not ?

A. Yes, sir.

X. Q. 93. That is one object of having that outer

supporting column hollow, is it not, in order to have the

space or room for those devices that you have just de-

scribed ?

A. No, sir ; I don't see it that way at all. As a

mechanical designer he first made his machine hollow,

and then he fitted his straining-gear to his machine, and

put on whatever brackets he required, so as to accommo-

date his straining-gear.

X. Q. 94. You could n't get that straining-gear in-

side of the column unless the column was hollow, could

you ?

A. No, sir.

X. Q. 95. It is necessary to have the column hollow

in order to get that straining gear in there, is n't it \

A. No, sir
;
you could devise the machine some other

way, and have the straining-gear on the outside and have

exactly the same straining-gear.

X. Q. 96. That would be another and different inven-

tion, would n't it ?

A. Not necessarily. It would be a different modifica-

tion, but not a different invention.

X. Q. 97. It would be a different device, would n't

it?

A. Yes, sir ; it would be a different device.

X. Q. 98. Now, I want you to confine yourself to Mr.

Smith's device, and not go on about some other device.

I will ask you whether or not, so far as the device shown
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in the Smith patent is concerned, and as Smith intended

it should be, it is necessary to have that outer integral

supporting column hollow in order to support his strain-

ing-gear ?

A. It is a fact that he has his outside supporting col-

umn hollow, and has the straining-gear inside of it.

X. Q. 99. J^o you find any straining-gear in this

Meiners patent, " Exhibit 16" 1

A. I find a straining-gear, but not an automatic strain-

ing-gear.

X. Q. 100. What kind of straining-gear do you find

there ?

A. The upper and lower band-wheel shafts are ex-

tended by rigid screws.

X. Q. 101. Is not the lower band-wheel shaft in the

Meiners device absolutely stationary and immovable in

its bearings or boxes ?

A. Yes, sir.

X. Q. 102. Then why do you say that that is mov-

able or that it can be strained'?

A. I do not say it is movable. I say the upper and

lower band-wheel shafts can be extended from each other

so as to strain the saw.

X. Q. 103. You mean that the upper band-wheel

shaft can be moved, but not the lower one, do you ?

A. Yes, sir.

X. Q. 104. The lower one is immovable, is it not?

A. Yes, sir.

X. Q. 105. And the upper one can only be moved by

turning a hand-wheel ; is n't that the fact \

A. Yes, sir. •*—

^
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X. Q. 106. So that that straining device is operated

by a workman turning a hand-wheel whenever he thinks

it is necessarv ?

A. Yes, sir.

X. Q. 107. I will ask you, did you ever devise a band-

mill?

A. No, sir.

X. Q. 108. Did you ever see one in actual operation

sawing logs ?

A. No, sir ; not in a saw- mill.

X. Q. 109. Well, did you ever see one sawing logs

anywhere else ?

A. I am perfectly familiar with band-mills for smaller

purposes in and around the workshops in San Francisco.

X. Q. 110. What band-mills did you ever see ?

A. For pattern-shop work and for planing-mills.

X. Q. 111. Those are small, slight structures, entirely

different from these band-mills used for sawing larger

lumber, are they not ?

A. Well, the principle is the same. The larger ones

are but modifications to suit the conditions under which

they have to work.

X. Q. 112. Do you mean to say that the principle in

those band-mills which you have just mentioned exhibit

the principles in those band- mills of which patents have

been introduced in evidence here %

A. Yes, sir. The only point that we could argue

about would be what we mean by " principles." They

both have a single saw, and they both have two band-

wheels with a saw running over them, and some machines

have straining devices, and other machines use rubber on
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the wheels, so as to make a cushion for the saws to over-

come the strain, which is in itself a straining device, be-

cause the rubber contracts or expands according to the

tension on the saw, but the principle is the same.

X. Q. 113. By stating that the principle is the same,

you mean a band-saw running over a couple of wheels to

saw lumber, and in some cases having a straining device

of some sort; that is what you mean, is it not?

A. I mean that, and other modifications that are ne-

cessary.

X. Q. 114. Bid you ever see one of the Smith band-

saw mills '\

A. Yes, sir ; I did. I saw one,— I will say I think I

saw one at Hendy's works, about two years ago.

X. Q. 115. Was it in operation ?

A. No.

X. Q. 116. Did you ever see one in operation ?

A. No.

X. Q. 117. Did you ever see one of the Vulcan Iron

Works band-mills ? ..._..* j

A. In operation 1

X. Q. 118. Yes.

A. I never saw one in operation.

X. Q. 119. Where did you see one at all?

A. At their works, under course of construction.

X. Q. 120. Now, from what knowledge you have of

band-mills, do you think that this device shown in the

Meiners patent, "Exhibit 16," with that very primitive

form of straining device shown there would be a practical

operative mill in competition with band-mills of modern

days ?
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A. I do not.
,

X. Q. 121. Why not?

A. On account of its not having an automatic strain-

ing device.

X. Q. 122. Not having the automatic straining de-

vice, it was not necessary to make that front support desig-

nated by the letter" C2" hollow, was it \

A. It was not necessary, but it stands to reason that

for a band-saw mill no designer would have designed it

solid.

X. Q. 123. Well, you can see no other reason for mak-

ing it hollow, except for gaining additional strength, can

you ?

A. No.

X. Q. 124. Do you think that that supporting column,

"C2," would furnish sufficiently rigid supports for the

band-wheel shafts in actual practice ?

A. I do. That is a matter for the designer in design-

ing the machine. It is not to be expected that a man

would build a machine from a working drawing such as

is shown in the patent.

X. Q. 125. Will you please explain to me what is the

device shown in that patent, and designated by the letter

" 1," and the hand-wheel at the end of the device, desig-

nated by the letter " 1 "
?

A. They represent two screws, to act as braces to be

used in case the outside support was not strong enough

to perfectly support the band-wheels and saw.

X Q. 126. It was then used for the purpose of giving

additional rigidity to the column, " C2," was it not?

A. Yes, sir.
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X. Q. 127. So that by usinr those screws, " 1," you

are enabled to bolt the outside column to the main frame

both to the top and bottom of the column, are you not ?

A. Yes, sir. If you made that column " Cl " strong

enough, and the intermediate bracket, " C3 " and " C2,"

strong enough, there would not be any necessity for it.

X. Q. 128. Does he show that in his patent, or is

that simply your own statement as to what Mr. Meiners

could have done ?

A. That is my own view, based on my mechanical ex-

perience, and what I would do if I was asked to design a

mill from those drawings.

X. Q. 129. I am not asking you what you would do

if you were asked to design a mill from those drawings,

or to give your views. I am asking you to give the

views of Mr. Meiners as delineated and described in this

patent, and I will ask you to confine your views to that

point at the present time. Now, then, with that expla-

nation in view, I will ask you whether or not it is a fact

that Mr. Meiners in his patent intended and designed

that he should use those braces, "1,1," in the actual

operation of his machine, while the machine was running

and sawing lumber ?

A. I don't know whether he intended such to be the

case or not. By referring to line 65 to 70 of the specifi-

cation of his patent, I find that he says: "Although the

support, " C2" is not made fast to the frame, the ends

are provided with bolts or bars, " 1,1," which, when the

saw is placed on the wheels, can be screwed up into the

lower and upper pieces of the frame, thereby forming as

secure a fastening of the support as if it had been on-
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ginally fastened thereto." Now, the question in my mind

is, what does he mean by " can be screwed "
? He does

not say it must be screwed.

X. Q. 130. So, according to your construction of that

patent, Mr. Meiners had contemplated using his machine

sometimes with and sometimes without %

A. That is my interpretation of his specification. I

will say that I don't know whether he would use it some-

times with and sometimes without. He might use it

altogether or" not at all.

X. Q. 131. As a mechanic, don't you know from your

reading that specification, and looking at those drawings,

that it is necessary, in order to secure the requisite rigid-

ity of that supporting column, to have those screws, " 1, 1,"

or some other device, connecting the upper and lower ends

of the said supporting column with the main frame \

A. I do not understand it in that way, and if such

were the case, as later experience has proved it was not

the case that the outside support had to be fastened

above and below, as there have been a number of mills

made since which have no extra braces from the outside

supporting column, as represented by " C2 " in the Mein-

ers patent,— by reference to the other mills,— I mean

mills made by other builders, and not under the C. Mein-

ers patent.

X. Q. 132. Was n't it the idea of the patentee, Meiners,

that some such device was necessary to attain the addi-

tional rigidity ?

A. No, sir; I don't look at it in that way. I will

state my own experience as a designer in this class of

work.
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X. Q. I? Now. Mr. Bell, we are trying to get at

what Mr. Meiners's ideas were, and not yours.

A Well, I can only explain Mr. Meinerss ideas by

living my own ideas too. I will say this, that a great

many times when I am designing machines, and am not

a ire that I have the construction strong enough, I con-

stru the machine so that I can put auxiliary supports

or auxiliary braces so as to give it the required strength,

ifneee—

X. Q. 134. In the Meiners patent, if the outside sup-

porting column, ^ade as a part of or cast with

the main frame, it would be more rigid than it is in its

present shape as shown in the patent where it is made

separate from it. would it not?

A It would.

X. Q. 135 Now. wasn't the object of Mr. Meiners

in providing this device consisting of the screws desig-

nated by the letters M
1, 1," to get that amount of rigidity

^ near as possible without actually making the column

02 a part of the frauK

A Well, he evidently put the s " I, 1," there to

rtain amount of rigidity, but with that form

of a band-mill he did not need the rigidity that would be

ne r that would be acquired if the frame were all

cast solid. There is nothing about a patent drawing to

indicate the size of any of the parts, and as the strain be-

tween the - - nly a given quantity, if a man kno -

what that o en quantity is. he can design the rest of the

machine in proportion _ I any strength he wants from

it. and with any shape.

X. Q. 136. Did not Mr. Meiners recognize in his
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patent that he could not attain sufficient rigidity for his

outside supporting column without some device to bolt or

attach it to the main frame ?

A. He may and may not have. His idea was to be

sure in whatever he was going to do, and if it was neces-

sary, he had his screws there to use them to give it the

rigidity.

X. Q. 137. Wouldn't you judge that he used the

screws from seeing them in the drawings, and having

them described and their purposes given %

A. He shows in his drawings that he is using them.

He shows in the drawings that they are being used, but

in his specification he says they " can be " used, and not

that they must be used.

X. Q. 138. Does he say anywhere in his patent that

he ever contemplated using that machine without the

screws or some equivalent device ?

A. He does not; but he doesn't say that he cannot

use them, because he leaves it to the judgment of the

man using the machine.

X. Q. 139. Your idea is, that he leaves it to the judg-

ment of the man using the machine to use those screws

or not ; that is the way you interpret this patent \

A. That is the way I interpret the specification of the

patent.

X. Q. 140. Now, I will illustrate it by this model,

" Exhibit 37," and while I am on that I will ask you, first,

who made this model \

A. The Vulcan Iron Works.

X. Q. 141. Well, who made it, personally?

A. It was made under my supervision.
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i

X. Q. 142. Who made it personally \

A. I could n't tell you. He was one of the pattern-

makers working for the Vulcan Iron Works.

X. Q. 143. What instructions did you give to him

when you told him how to make it, as to how it should

be made \

A. I told him to make it substantially as it is repre-

sented by the model. I don't remember the exact in-

structions I gave him.

X. Q. 144. Did you show him a copy of the patent?

A. I did. He worked from the patent, and my in-

structions were to make it about twice the size of the

patent drawings.

X. Q. 145. Is it made according to the patent?

A. Substantially so.

X. Q. 146. Does it show any straining device ?

A. It does not.

X. Q. 147. Does it show the upper band-wheel shaft

to be stationary or adjustable ?

A. It shows it stationary. The idea was to show its

location on the outside support, but not with regard to

any straining-gear, as none of the models have a straining

crear shown on them, they being shown by the respective

drawings in evidence.

X Q. 148. Does it show the screws, "1, 1," referred to

in your testimony ?

A. It does not.

X. Q. 149. Why did you omit the screws, " 1, 1
"?

A. Because we did not think they were necessary in

the model to show the principle of the outside supports.

X. Q. 150. One of the principles of the outside sup-
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ports consists in the use of those screws or some equiva-

lent device, does it not ?

A. Do you mean outside supports in general, or the

outside supports' of the Meiners mill %

X. Q. 151. Of course I am referring to the Meiners

mill; I am not referring to any other mill.

A. The Meiners mill has the outside support shown

on it in their drawings, but they were not shown in the

model.

X. Q. 152. Now, that is not an answer to my ques-

tion.

(X. Q. 150 repeated.)

A. I do not understand the question. I do not know

what you mean there by the principle of the outside sup-

port.

X. Q. 153. Well, then, in the Meiners patent, one of

the features of the outside support which gives it the re-

quisite degree of rigidity consists in the use of the screws,

"1, 1," or some equivalent device, does it not?

A. In the Meiners patent he shows and calls for a

brace from the outside support so as to give it rigidity,

but the idea of the model is to show that it is only a mat-

ter of the designer putting proper strength into the main

supporting frame, " C," to give the outside supporting

column, "C2," and " C3," any rigidity that he desires

without the use of any secondary braces.

X. Q. 154. Then you were getting up this model to

show what could be done, and not to show what Mr.

Meiners actually had done in his patent ; is that so ?

A. The model was gotten up to show what Mr.

Meiners had done, and also what could be done.
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X. Q. 155- Then if it is intended to represent the

Meiners patent, why is it that you did not put in the

model what Mr. Meiners shows in his drawing and speci-

fications \

A. Because we didn't think it was necessary. The

patent drawings show the straining device and the screws

clearly.

Mr. Wright. I desire to say here, that if counsel

for complainant desires, we will have that model altered

so that it will show the situation of the screws to which

he alludes as shown in the Meiners patent, " Exhibit 16."

Mr. Miller. I am not making any request of counsel

on the other side to do any particular thing ;
I am sim-

ply examining the witness upon matters brought out by

him.

X. Q. 156. Now, Mr. Bell, in this Meiners device as

so exhibited, confining yourself solely to the outside sup-

porting column, and the means for giving it the requisite

rigidity, I will ask you whether or not it was considered,

or appears to have been considered, by the said patentee,

Meiners, that the screws, " 1, 1," or some other equiva-

lent device, was necessary in order to give him sufficient

rigidity ; is not that the purport of his patent ?

A. It was the purport of the patent, the way I under-

stand it, because he calls for it in his claim.

X. Q. 157. Then why did n't you put that device on

this model, " Exhibit 37 " ?

A. For the same reason we did not put the straining

device on.

X. Q. 158. Is it not a fact that you failed to put it

on in order that the model might appear more nearly to



Smith et al. v. Vulcan Iron Works. 319

represent the Smith device in its present form than it

would if you had made it more nearly according to the

Meiners patent ?

A. No, sir.

X. Q. 159. Will you state why you made the model

so that a portion of the outside frame could be removed ?

A. That was with the intention of showing its simi-

larity with the Smith mill.

X. Q. 160. Do you find any indication in the patent

of Meiners that he ever contemplated making a frame

that would be removable in that way?

A. Not in the Meiners patent.

X. Q. 161. But this model was made different from

the Meiners patent in that respect, in order to show that

the model more nearly resembled the Smith machine

than the drawings of the Meiners patent resembled the

Smith machine, — is n't that the fact ?

A. I don't like the way that question is put, because

that was not the intention in making the model, as my

particular instructions were to make it in every possi-

ble detail as near to the patent drawings as possible.

In regard to the taking away of the upper portion of the

frame in the model, I will say that that was to show how

the Meiners patent in its crude form could be used as

to give a designer of such machinery ideas for designing

a more practical machine.

X. Q. 162. You did not advert to this removable

feature in the model " Exhibit 37 " in your direct exami-

nation, did you ?
t

A. No, sir.



320 Smith et al. v. Vulcan Iron Works.

X. Q. 163. Why was that feature of the model not

referred to %

A. The subject has never been brought up between

Mr. Wright and myself since the model was made.

X. Q. 164. When you remove this portion of the

frame of the model, you have removed a substantial and

material part of the Meiners invention as shown in his

patent, have you not?

A. Yes, sir.

X. Q. 165. So with this portion of the frame removed,

the model does not correctly represent Mr. Meiners's in-

vention, does it 1

A. No, sir. It shows the front support, though, with-

out any modifications.

X. Q. 166. From reading the Meiners patent, will

you state whether or not the patentee, in your judgment,

ever contemplated using a mill in the form as shown in

this model when I have removed this portion of the

frame ?

A. He did not.

X Q. 167. In your judgment, a mill in that form,—

that' is to say, in the form of the model - Exhibit 37,"

with the portion of the frame removed, would not be a

practical operative mill, would it ?

A. Not without an automatic straining device.

X. Q. 168. A man would have to add thereto, or

invent something more in addition, in order to make a

practical mill, would he not?

A. He could attach any of the well-known principles of

straining-gear to that mill that had no patents on them,

and haw a perfect working mill.
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X. Q. 169. Well, is it not a fact, that taking this

model, " Exhibit 37," in the form last referred to, with

the portion of the frame removed, and comparing it with

the band-mill of Mr. Smith as shown in his patent sued

on herein,— would you, or would you not, in your judg-

ment, state that it required any invention for Smith to

have devised the device shown in his patent as an im-

provement on the one represented by the said model,

" Exhibit 37 " ?

A. If there had been no band-mills patented or built

from the time that the Meiners patent was granted to the

time when Smith designed his " Climax" mill, I would

say that he had shown inventive genius, and was entitled

to a patent ; but in view of the number of mills made

and patents granted between the time of the granting of

the above-mentioned patents and the granting of the

complainant's patent, I can see no grounds for his

receiving any broad patent, as he has only combined

well-known principles in a slightly modified form in his

mill, and his patent, in my judgment, would only stand

as to his direct combinations.

X. Q. 170. Well, then, so far as his direct combina-

tions, as you style them, are concerned, you do think he

would be entitled to his patent for them, do you not 1

A. Yes, sir.

X. Q. 171. In that respect, then, he did display some

invention, did he not ?

A. He displayed the natural tact or genius required of

any mechanical designer.

X. Q. 172 (by Mr. Wright). What do you mean by

" natural tact or genius "
't
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A. Well the skill which is required of any mechanic

who is called upon to design machinery.

X. Q. 173 (by Mr. Miller). And do }~ou think that is

all he displayed, mechanical skill ?

A. Yes, sir.

X. Q. 174. Then you don't think there was a parti-

cle or a spark of invention displayed by Mr. Smith in get-

ting up his mill, do you ?

A. Well, the word " invention," in mechanics, is so

hard to define, or where the difference between invent-

ing and ordinary designing commences and ends. Any

designer is inventing all the time. It is just a question

of whether what he designs or invents is worth patenting

or not.

X. Q. 175. Then you do not understand the distinc-

tion between mechanical skill and invention ?

A. Yes, I think I do; better than anybody in this

room.

X. Q. 176. Don't you know that mechanical skill is

not sufficient to entitle a man to a patent, or do you know

it?

A. Yes ; I know that mechanical skill is not all that

is necessarv. It must be considered that a certain amount

of invention has been displayed before a patent can be

granted.

X. Q. 177. Then, when you say that, in your judg-

ment, Smith was entitled to a patent for his specific com-

binations, he must necessarily have displayed something

more than mere mechanical skill ; is that so?

A. Well, he had the mechanical skill to make these

modifications which he calls inventions.
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X. Q. 178. Well, in your judgment, was mechanical

skill all that he did display ?

A. Yes, sir.

X. Q. 179. How do you reconcile that statement

with the statement you just previously made, that in

your judgment he was entitled to his patent for specific

combinations, in view of the fact that no one is entitled

to a patent for the mere exercise of mechanical skill ?

A. Well, he had the mechanical skill to form these

combinations, which give him a right to receive a patent.

X. Q. 180. Was it the mechanical skill merely that

was displayed by him that gave him the right to the pat-

ent, in your judgment \

A. He first had to have the mechanical skill before

he devised these forms of mechanism which are in the

so-called Smith patent.

X. Q. 181. If a man is not entitled to a patent for a

combination of devices in which is shown mere mechanical

skill, and if it be a fact, as you have stated, that Mr.

Smith displayed nothing but mechanical skill in his mill,

how do you reconcile those statements with the statement

that you have previously made, that he was entitled to a

patent for his specific combinations 1

A. Well, I did not intend to say that mechanical skill

is not patentable. The inventions, or the combining of

certain parts of these well-known principles by Smith,

due to his mechanical skill, in the eyes of the law might

be called, or would be called, invention.

(A recess was here taken, in conformity with agree-

ment of counsel ,until two o'clock this afternoon.)
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Thursday, April 14th, 1892. Afternoon.

Present: Mr. Miller, of counsel for complainant; Mr.

Wright, of counsel for respondent.

Cross-examination of Arthur F. L. Bell (resumed).

X. Q. 182 (by Mr. Miller). I judge from your an-

swers, Mr. Bell, that you are not entirely clear in your

mind as to the distinction, in a legal sense, between the

terms mechanical skill and invention; am I correct in

that?

A. Well, yes. But I will also say that I do not Re-

lieve that the Patent Office is clear on that subject either,

because you can get a patent for anything.

X. Q. 183. How do you know that you can get a

patent for anything 1 What is the basis for that state-

ment ?

A. Well, from what I have seen of some of the pat-

ents that the Patent Office have allowed on devices.

X. Q. 184. Then your idea is that pretty much all

the patents that are now granted amount to very little ?

A. Yes, I do think so.

X. Q. 185. Do you think Koefoed displayed any in-

ventive genius in his band-mill for which he has obtained

a patent, and which has been offered in evidence in this

case \

A. I think the same amount of inventive genius was

displayed by him as by Mr. Smith.

X. Q. 186. Do you think there was any inventive

genius displayed by Smith (

A. Well, that is the question about which 1 have just

stated that I don't know whether I really see how they
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define where the inventive genius commences, and where

the mechanical skill ends. It is one of those fine points

that I wouldn't feel capable of giving you a decisive answer

on.

X. Q. 187. Then, in your judgment, you are not ca-

pable of giving a decision as to whether or not the patent

of Mr. Smith displays inventive genius, are you?

A. I think that that question of inventive genius comes

down to a matter of a very fine point in those patents.

X. Q. 188. Well, in your judgment, if Smith's patent

is void for want of invention, then Koefoed's patent is

also void for the same reason, is it not 1

A. I did n't say it was void for want of invention.

X. Q. 189. You didn't say that Smith's patent was

void for want of invention ?

A. I did n't say so.

X. Q. 190. Then do you say so now %
n

A. No.

X. Q. 191. Then, in your judgment, his patent is good

for something, isn't it?

A. Yes ; as I said before, it was good for its specific

combinations.

X. Q. 192. If it is good for its specific combinations,

then it must be, and can only be, because he displayed

invention in producing those specific combinations ;
is n't

that so?

A. Yes, it can be called invention.

X. Q. 193. Isn't the device shown in the Smith pat-

ent a big improvement over the device shown in this

Meiners patent, "Exhibit 16," in your judgment ?

A. Yes, sir.
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X. Q. 194. How is the bracket, " C3 " in the Meiners

patent, attached to the outside supporting column, "C2 " ?

A. The drawing of the patent shows that it is bolted,

but the specification says it can be made in one piece.

X. Q. 195. Which drawing shows that it is bolted ?

A Fiffs. 1 and 2. At least the drawings represent

that it is bolted. There are no bolts shown, but it is un-

derstood that it is bolted.

X. Q. 196. There are no bolts or bolt-holes shown ?

A. No, sir.

X. Q. 197. Then it is your mere understanding as a

mechanic that the two pieces are bolted together'?

A. Yes, sir.

X. Q. 198. Will you please point out anywhere in

the specification where it is stated that the bracket, "C3"

can be cast in a single piece with the standard, " C2" ?

A. I understand from the line 55 to 58, inclusive, of

the Meiners patent specification, which are as follows:

"This support, C2, is held to the upright, C, by the

bracket, C3 ; but it may be made or cast with the up-

right, C, or it may be made in one separate piece, or in

two parts."

X. Q. 199. Now, is that a statement that the bracket,

" C3," may be made or cast in a single piece with the

standard, "C2"?

A. That is what 1 understand from it.

X. Q. 200. What does the letter " C " designate in

that drawing, Pig. 2 of the Meiners patent ?

A. It represents the main supports,

X. Q. 201. Which main supports?

A. Do you want me to describe it ?
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X. Q. 202. Well, do you refer to the two upright

posts which form a portion of the main frame of the ma-

chine, and between which the auxiliary post, " C2," is

located ?

A. Yes, sir.

X. Q. 203. Now, referring to Fig. 2 of the drawings

of that patent, do you not find that the front post is de-

signated by the letter "C," and that the rear post is

designated by the letter " Cl " ?

A. I do, but I attribute that to an error.

X. Q. 204. The patentee has committed an error

there, has he ?

A. That is my understanding of it.

X. Q. 205. You do not find that this support, " C2,"

is held to the upright, " C," then, do you ?

A. I do; in the drawing Fig. 1.

X. Q. 206. In Fig. 1 you find the two posts desig-

nated by the same letter, do you not ?

A. Yes, sir.

X. Q. 207. And in your answers, then, you are re-

ferring to the rear one of those posts, designated by the

letter "C" in Fig. 1, and by the letter "Cl" in Fig. 2?

. A. What do you mean by the rear post ?

X. Q. 208. Well, there are two of them there. One

is in front, and the other is in the rear, and that is about

the only way I can designate them, taking those two

views there as side views, or taking the model here as a

front viewr
?

A. Do you mean, when looking at Fig. 2, that the post

marked "C" is the front post, and the post marked

" Cl " is the rear post ?



328 Smith et al. v. Vulcan Iron Works.

X. Q. 209. Yes, in Fig. 2. I designate them that

way simply for convenience of reference.

A. Now, what was the question, again ?

X. Q 210 (X. Q. 207 repeated).

A. Yes, sir.

X Q. 211. Very well. Now, then, this statement

says that this auxiliary post, "C2," is held to the upright

post, " C," if we refer to Fig. 1, and if we refer to Fig. 2,

then you' say it should be to the post, " Cl "; and it fur-

ther says that the bracket may be cast in a single piece

with the said post, "C" or "Cl," as the case may be.

Now, where is the statement that the bracket, " C3," may

be cast in a single piece with the auxiliary post, " C2 " ?

A. If the post " C2 " is cast rigidly to the post " C "

or " Cl," whichever letter is taken as the proper desig-

nation, it necessarily follows that the bracket, " C3," must

be cast with the post " C2," so that my understanding of

it is, if we go on further, that the meaning of the phrase

is
:
where the lines read, " But it may be made or cast with

the upright, C," or " it may be made in one separate piece,

or in two parts," that it means the pieces " C2 " and

"C3" collectively.

X. Q. 212. That is your interpretation of that lan-

guage 1

A. Yes, sir; because in one case "C2" and "C3'

have to be cast together, and it makes no mention in the

specification about " C2 " and "C3" being cast together,

only it is to be understood.

X. Q. 213. And that is the conclusion that you draw

from that language, is it ?

A. Yes, sir.
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X. Q. 214. And that is the only basis for your state-

ment to the effect that this Meiners patent shows the

bracket, " C3," cast in a single piece with the auxiliary

support, " C2 " ?

A. Yes, sir.

X. Q. 215. Now, then, as shown in the drawings, the

piece " C3" is a separate piece from either " C2" or " Cl,"

and you say it is bolted to those two pieces; that is true,

isn't it?

A. Yes, sir.

X. Q. 216. Now, the specification says, "But it," re-

ferring to the bracket, " C3," " may be made or cast with

the upright, C" or " Cl," as the case may be. In that

case it would be bolted, then, to the upright, " C2,"

would n't if? but would be cast in a single piece with the

upright, " C " or " Cl "
; that would be another construc-

tion, would n't it \

A. It would be another construction of it, but I don't

see that that is the intention or sense of the sentence, be-

cause it is particularly speaking of the support, "C2":

"This support, C2, is held to the upright, C, by the

bracket, C3."

X. Q. 217. If the meaning of the patentee was that

the bracket, " C3," could be cast in a single piece with the

support, " C2," can you give me any reason why he does

not say so in the specification, but contents himself with

saying that it may be cast in one piece with the upright

w G " 1

A. My idea is, that that was the exact thing he wanted

to cover; that he wanted to cover all the ways of its be-

ing done.
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X. Q. 218. And do you mean to tell me that the

meaning of that language in this specification which you

have just quoted would carry to the mind of a mechanic

that one of Meiners's idea was that he was going to cast

the piece " C3 " integrally with the standard, " C2" ?

A. I don't see that he intended to convey any one

idea, but did intend to convey the idea that he did not

limit himself to any one way of fastening the outside

support, "C2," to "C" or " Cl," whichever letter we

take. I think we ought to settle on one designation for

that post, in order to avoid complication.

X. Q. 219. Well, I didn't draw the patent. In a

mill constructed under this Meiners patent as shown in

these drawings, how would you take the saw off of the

wheels ?

A. I would first revolve the hand- wheels shown in

Fig. 1 of the drawing carrying the screws, " f," which

would take the tension off the saw, and then pass the

saw through the spaces at the upper and lower ends of

the standard, " C2."

X. Q. 220. In order to do that, you would first have

to remove the screws, " 1," would n't you ?

A. Yes; if they were as shown in the patent draw-

ings.

X. Q. 221. Well, the only way the device is shown

in the patent is with those screws, " L," is n't it ?

A. Yes, sir.

X. Q. 222. So that that is a material part of the

man's mill, isn't it, according to his patent?

A. According to his patent, he intended to cover

those screws
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X. Q. 223. Do you know how many times, in the

operation of a band-mill generally, you have to remove a

saw during the da}^ ?

A. I understand that sometimes it is done several

times a day, according to the material that you are saw-

ing.

X. Q. 224. Assuming that in ordinary practice you

would have to remove the saw from three to six times a

day, which I understand to be the fact, there would be

some considerable delay and inconvenience, would there

not, if you had to unscrew those rods, " 1," every time you

wanted to take off the saw, and every time you put the

saw back to replace it in position ?

A. Yes, sir.

X. Q. 225. How dp you remove the saw in the Smith

band-mill ?

A. By reducing the tension, and then slipping the saw

off of the upper and lower band-wheels. The same thing

is done with nearly all the modern mills, though.

X. Q. 226. In that respect the Smith mill is a de-

cided improvement over this Meiners mill, is n't it ?

A. Yes, sir.

X. Q. 227. Would you call the main frame of this

Meiners mill a column ?

A. No ; I would say it was formed of two columns ?

X. Q. 228. Which two columns?

A. "C"and"Cl."
X. Q. 229. Just refer to the patent of Meiners, and

see what he calls his main frame, what it is composed of?

A. By referring^to lines 24, and following, I see that

he says, " A represents the frame, which consists of the
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bed or base-piece B. the two uprights, C. Cl, and the

top-piece. D. This frame may be made of one piece, and

of wood or metal.- I will say here that there are so

manv synonymous terms that it could be described in a

number of different ways. I will also say that in this

particular part of the specification he calls his columns,

one " C? and the other "Cl," and so I think it clearly

shows that "Cl" is the correct term of what we have

called the rear column.

X. Q. 230. Would you call the frame of the Meiners

parent, which he say- ^ists "of the bed or base-piece.

B. the two uprights, C. Cl. and the top-piece. D." a col-

umn .-

A. No, sir.

X. n. 231. Neither would you call it a circular up-

right column, would you !

A. No, sir :

X. Q. 232. X 'W. in the Smith patent, his main frame

does consist of a circular upright column, does n't it !

A. If I remember right, that is what he calls his main

supporting frame, and the base-plate he describes sepa-

rated v.

X.' Q. 234. So that in that rea t the two devices

are different, are they not !

A I think only in their descriptions ;
that is, only id

the descriptions of the different pai

X I

!

_ In the Smith patent, his column is also

hollow, is it i) 1 "

A. Y s, rir.

\ Q, 236. Do you End any such device in this Mein-

ers pate: . —



f Smith et al. v. Vulcan Iron Works. 333

A. Well, it is understood that if either of the support-

ing columns, " C " or "Cl," were made for a large mill

they would have to be hollow.

X. Q. 237. That would simply be in order to get ad

ditional strength, would it not \

A. Well, it is the universal practice of all mechanics

and engineers to make all iron-work in that form, and it

is based upon getting increased strength for the smallest

possible amount of metal.

X. Q. 238. Do you find in the Meiners patent any

hollow casting which is the same thing, or substantially

the same thing, as the hollow casting marked " D, Dl,

D2," in the Smith patent \

A. Yes; I find substantially the same, which is the

outside support, marked (t C2 " and " C3."

X. Q. 239. In the Smith patent the device desig-

nated by the letters " D, Dl, D2 " is a hollow casting of

a certain form, is it not ?

A. Yes, sir.

X. Q. 240. Do you find any such hollow casting in

the Meiners device ?

A. I do not find the exact equivalent.

X. Q. 241. You do not find any hollow casting at all

in the Meiners patent, do you ?

A. I find a front support, marked "C2" and " C3,"

which if made of iron would necessarily be made hollow.

X. Q. 242. Does the patentee say that in his patent.

A. He does not.

X. Q. 243. That is simply your own conclusion, then,

is n't it 1

A. He does n't say that it is not made hollow, nor
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that it is made solid. He leaves that to the designer of

the machine. That is one of the first rudiments or prin-

ciples of designing machinery that a man would learn that

in.

X. Q. 244. I am not asking you about the principles

or rudiments of designing machinery. I am simply ask-

ing you, as a mechanic, what is shown in this Meiners

patent, and I ask you whether or not, in your judgment

as a mechanic, this Meiners patent shows the hollow

casting, " D, Dt, D2," shown in the Smith patent. Now,

you can answer that, yes or no ?

A. It does not show the exact construction of the

arms, "D, Dl, D2," of the Smith machine, but gener-

ally.

I

X. Q. 245. Does it show it any other way than gen-

erally '\

A. It shows it in general outline.

X. Q. 246. Is there any general outline in the draw-

ings of the Meiners patent to show that there is any cast-

ing there which is made hollow ?

A. There is nothing in the patent to show that it is

made hollow. It is understood.

X. Q. 247. Then I will ask an answer to this question

without any qualification —
Mr. Wright (interrupting). I object to the directions

given to the witness. The witness can qualify his answer

any way lie pleases.

X. Q. 248. I will ask yon for an answer to this ques-

tion without any qualification, whether or not this Mei-

ners patent shows the hollow easting, "D, Di,D2," shows

in the Smith patent I
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Mr. Wright. I object to that question, because it does

not admit of an answer without qualification, as is per-

fectly apparent ; and in the next place, that it is unintelli-

gible if answered yes or no, as required.

A. I cannot conscientiously answer that question yes

or no.

X. Q. 249. Now, in this Meiners patent, is it not a

fact that the parts designated by the letters " C," " Cl,"

" D " and " B" are essential parts of the main support-

ing frame as shown in the patent ?

A. Yes, sir; they are.

X. Q. 250. If you took away any one of those parts,

you would destroy the integrity of the supporting frame

would you not ?

A. Not necessarily.

X. Q. 251. Which one could you take away, in that

instance, and leave a frame ?

A. The outside column, " C," and the top-piece, " D."

X. Q. 252. Is there anything to show that the pat-

entee ever contemplated using the device in that dis-

mantled form ?

A. No, sir.

X.-Q. 253. Would it make a practical operative mill

in that form ?

A. Yes, sir. The proof of that is, that Smith has

made a mill which is exactly that form, and he claims it

to be the best mill.

X. Q. 254. That is exactly of— what form do you re-

fer to now ?

A. With a supporting frame and outside support of

substantially the same construction as the Meiners mill
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would be, with the exception of straining-gear, after the

outside support, " C," and the top-piece,
u D," had been

taken away.

X. Q. 255. Then it is your judgment, as a mechanic,

that if you took away the top-piece, " D," and the upright,

" C," that what is left would be the Smith mill ; is that

so ?

A. No ; I don't see it in that way. I say it would

be the foundation, or it would give the general outline of

the Smith mill.

X. Q. 256. Smith has had to do a great deal more

than that, in order to make his mill, has he not?

A. He has attached that straining device, which has

made the mill a practical working mill.

X. Q. 257. Has n't he also attached the circular hol-

low upright column marked "C" in his patent?

A. I do not see that he has added any column marked

"C." It is equivalent to the square column marked

"Cl"in the Meiners mill. With the other parts re-

moved, as already spoken of, it makes no difference

whether it is a circular column or a square column. It

would not affect the patent one way or the other.

X. Q. 258. Do you find in the Meiners patent the

hollow circular upright column of the Smith patent ?

A. I find the equivalent of it, the square column,

marked " Cl."

X. Q. 259. The common ordinary upright square

post, as shown in the drawings of the Meiners patent, is,

in your judgment, the equivalent of this hollow circular

upright column, " C," of the Smith patent; is that so?

A. Y«s, sir. I will further say that no mechanical
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engineer would take the C. Meiners patent drawings and

lay out a mill exactly like that as to the shape of the

supporting column, " C," if he was making it of iron.

X. Q. 260. Why would n't he ?

A. Because his training as a designer would tell him

that he would want to give it the proper proportions.

X. Q. 261. Then this Meiners device has not got the

proper proportions %

A. It is not intended to have the proper proportions

in this drawing. It is a plain, simple drawing, to show

the outline, to gain a patent on.

X. Q. 262. The truth of the whole business is, that

the device as shown in this drawing of the Meiners pat-

ented mill is nothing more than an abortion of a band-

mill.

A. I don't care to use the language in that form.

As it is shown, I will say that it is not a practical

mill.

X. Q. 263. If your firm were about to engage in the

manufacture of band-mills, would you, for a moment, as a

mechanic, even consider the proposition of recommend-

ing them to build a mill like that shown in the Meiners

patent, if they wanted a practical, successful mill ?

A. No; I wouldn't follow it to the letter; but I

might take general ideas from the drawings, especially in

regard to the outside support and bracket, marked re-

spectively "C2" and "C3."

X. Q. 264. Do you think that patent would add any-

thing to your mechanical knowledge of band-mills that

was of any value ?

I
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Mr. Wright. I object to the question, because it is

indefinite in point of time.

A. It would not, at the present time, with the knowl-

edge I have obtained from looking over all the other

mills.

X. Q. 265. Now, referring to the patent " Exhibit

36," the English patent of Newberry, will you please

point out the device in that patent which you say is the

equivalent of the integral standard of the Smith patent

carrying the front bearings of the upper and lower band-

wheel shafts ?

A. The support marked " A " attached to a support on

the opposite side by means of an intermediate bracket

connecting the two between the upper and lower band-

wheels.

X. Q. 266. Do you mean to tell me that the part

marked " A " and the corresponding part on the opposite

side in that drawing formed the integral standard carry-

ing the front bearings of the upper and lower band-wheel

shafts ?

A. I do.

X. Q. 267. Does the part marked " A " in that draw-

ing carry the front bearings of the band-wheel shaft, or

does it carry the rear bearings of the band-wheel shafts ?

A. It depends on which we call the front, and which

we call the rear of the machine.

X. Q. 268. Well, do you not know enough of band-

mills to know that the front part is always the part where

the saw presents its cutting edge for the lumber ?

A. Yes, sir; I would suppose you would call that the

front part. I have never heard it called that way.
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X. Q. 269. The truth of the business is, that you

have never had much to clo with band-mills, anyway .'

A. I have not had any practical experience in running

a band -mill.

X. Q. 270. Now, with that explanation as to the front

part of that device, I will ask you again whether or not

the part marked " A" in that Newberry patent carries

the front bearings of the band-wheel shafts ?

A. I find, on looking at the drawing more closely,

that the frame which carries both the front and rear

bearings of the band-wheel shafts are marked " A," as a

whole.

X. Q. 271. Do you find in that patent any letter

used to designate the support which carries the front

bearincrs of the band-wheel shafts?

A. There is no letter attached to that part of the

frame, but still it is all called " A."

X. Q. 272. The part marked "A" in that patent

specifically carries the support for the rear end of the

band-wheel shaft, does it not %

A. The part where the letter "A" is shown does

carry the rear support.

X. Q. 273. Now, do I understand you to say that

that is the portion of the device which is the equivalent

of Smith's standard carrying the outside bearings of the

band-wheel shafts %

A. The front column or part of the fence, or in other

words, the same part which is designated by the letter

" A," which supports the rear bearings, is equivalent to

the integral support of the Smith patent with various

modifications. I clo not intend to say that this English
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machine is a perfectly working machine by any means, or

that it is a practical machine.

X. Q. 274. Would you call it an impractical machine?

A. I would, in the light of the improvements that

have been made in modern band-mills.

X. Q. 275. What feature of it makes it impractical?

A. The inconvenience of getting off the saw, and not

having an automatic straining device.

X. Q. 276. How would you get the saw off of the de-

vice?

A. It is very hard to tell.

X. Q. 277. You would have to break the machine to

pieces every time you took the saw off, would n't you ?

A. No
;
you would have to lift one end of the machine

up in order to take the saw oft'.

X. Q. 278. How are you going to get the saw off by

lifting one end of the machine up ?

A. By first taking it off of the upper and lower band-

wheel, and then lifting the supports on one end of the

machine and pulling the saw out from underneath.

X. Q. 279 (by Mr. Wright). How could you get it

through the table ?

A. It is understood that he would have to have a

slit or groove of some kind in the table, because no man

would build a machine where he could not get the saw in

or out.

\. n. 280 (by Mr. Miller). This man apparently did

think of a machine without seeing any way of doing that?

A. Yes, air,

\ Q, 281. That one shows no way of taking it off,

does it {
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A. No way is shown here.

X. Q. 282. What do you call the main supporting

frame in the Newberry patent ?

A. I can't say which part would be the main support-

ing frame of the machine, unless it is taken as that part

which is directly marked " A," and call that part of the

supporting column which is not marked, but corresponds

to " A," the outside support,

X. Q. 283. Is that the way the patentee designates

those things in the patent itself?

A. No; he speaks of the whole supporting frame as

one piece or one frame. He refers to the whole support-

ing frame as " the frame, A."

X. Q. 284. Do you find in that Newberry patent the

hollow casting, "D, Dl, D2," of the Smith machine?

A. Only in general outline ; in other words, this New-

berry patent shows a direct rigid outside support between

the upper and lower band-wheel shafts.

X. Q. 285. Well, do you call that the hollow casting,

" D, Dl, D2," of the Smith patent?

A. This machine could be made hollow.

X. Q. 286. Do you consider that machine an antici-

pation of the first and second claims of the Smith patent?

A. Indirectly, yes.

I X. Q. 287. You understand what is meant by antici-

pation, do you not %

A. I think so.

X. Q. 288. Do you not know that a thing, to be an

anticipation of a patent, must be the same thing as the

patent, or substantially the same thing \

A. This outside column answers the same purpose as
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the outside supporting column of the Smith patent. It

has a direct outside support between the upper and lower

band-wheel shafts.

X. Q. 289. Do you desire to go on record as a me-

chanic with the statement that this device shown in this

Newberry patent is substantially the same device as that

mentioned and claimed in the first and second claims of

the Smith patent?

A. No; I would not want to go on record as saying

that, because it is not exactly the same.

X. Q. 290. The two are certainly of different con-

struction, to say the least, are they not ?

A. Yes. The Newberry machine only shows the idea

in the crudest form.

X. Q. 291. It would certainly require the exercise to

some degree of the faculty of invention to have produced

the Smith device working from the Newberry device as

a starting-point, would it not 1

A
. Most assuredly.

X. Q. 292. So far as practicability is concerned, is

not this Newberry device, in your judgment, a more im-

practicable one than the Meiners device that we have

just finished talking about I

A. Ee8, sir.

\. Q. 293. The Meiners device, then, is a step forward

and beyond the Newberry device, is it not?

A. 5fes, sir.

X Q. 294. In your judgment) docs the Brophy pat-

ent. " Exhibit ihow an integral standard carfying

the front bearings of the upper and lower hand-wheel

ghafl
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i

A. No, sir.

X. Q. 295. Does the Brophy patent show the hollow

easting, " D, DL, D2," of the Smith patents

A. No, sir.

X. Q. 296. Then the Smith device is of a different

construction at least than the Brophy device, is it not %

A. In general construction it is.

X. Q. 297. Is not the main idea of the Brophy device

to use a gang of saws on a common arbor ?

A. That was the intention of the inventor, but still

he has the outside support, and the upper half of his

outside support is hollow, to receive the support for the

upper band- wheels.

X. Q. 298. Is this bracket, marked " B," in the

Brophy machine, a sliding bracket ?

A. Yes, sir.

X. Q. 299. What is the object of making it sliding ?

A. So as to shift the vertical position of the saw-

blades to or from the center of the machine.

X. Q. 300. That is, to adjust the different saws, do

you mean, from one another ?

A. Yes, sir.

X. Q. 301. What is the object of having a plurality

of saws, anyhow, in this Brophy machine \

A. For the purpose of cutting several planks or pieces,

or rather cutting the timber into more than two pieces,

at a time.

X Q. 302. There is no such idea as that embodied in

the Smith patent, is there \

A. No, sir.

X. Q. 303. Now, taking that bracket, "B," as formed
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in the Brophy patent, and remembering that it is a slid-

ing bracket, do you think that would furnish a sufficiently

rigid outside support for the band-wheel shafts ?

A. It furnishes an outside support, but I cannot say

how rigid it would be.

X. Q. 304. The question is, whether it would be suf-

ficient ?

A. Well, I hardly think it would be sufficient.

X. Q. 305. Why not?

A. For the reason of the heavy work that is required

of a saw and its supports.

X. Q. 306. Xow, referring to the Wilkin patent,

" Exhibit 29," I will ask you whether or not that patent

shows an integral standard carrying the front bearings of

the upper and lower band-wheel shafts ?

A. It does not have an integral support.

X. Q. 307. It is formed in three separate pieces, is it

not \

A. Yes, sir.

X. Q. 308. Xow, you said no additional strength

would necessarily be gained by making those three parts

in one piece. What do you mean by the word " necessa-

rily " there ?

A. I mean that it just a question with the designer,

or it is within his power to make a joint where two cast-

to be bolted together stronger than if it were

casl in one piece, If he makes his parts heavier at that

point he can make the particular casting which he is de-

signing stronger where it is bolted together than it is at

any other point, so that a joint does not necessarily

weaken a casting. It is like splicing a rope. Where a
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rope is spliced it is as strong, or can be made stronger,

than any other part of the rope.

X. Q. 309. Would not an additional rigidity be gained

by casting in one piece ?

A. No, sir; not necessarily. It rests with the de-

signer. He can make it either weaker or stronger there,

according to the way he lays it out.

X. Q. 310 (by Mr. Wright). What do you mean by

" the designer " ?

A. The man who is designing that particular part of

the machine.

X. Q. 311 (by Mr. Miller). In your direct examina-

tion you referred to the expression " roller-bearings."

What particular meaning did you intend us to infer from

the use of that term? Do you refer to an ordinary point

or pin bearing in common use, or did you refer to some-

thing else?

A. Where I spoke of roller-bearings I afterwards cor-

rected myself, and stated that it was ball-bearings that

were used in the Prescott machine ; the ball-bearings

consisting of a ball working between two concave surfaces,

free to allow the concave surfaces to move at any angle

to each other, or lateral to each other, but still each con-

cave surface having only one point of bearing surface on

the ball.
_ „

X. Q. 312. Then you used the term " roller-bearing

as synonymous with the term "ball-bearing," did you?

A. No, sir. A roller-bearing is where two surfaces,

one above' and one below, bear on an elongated cylinder.

The upper and lower surfaces with this form of a bearing

would not allow of the same freeness of action as with a
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ball-bearing, as the two surfaces could only move in one

plane from each other without causing undue friction.

This form of bearing, however, is not used in any of the

mills that I know of.

X. Q. 313. There is no instance of such a bearing in

evidence in this c

A. Not of the roller-bearing, but there is of the ball-

bearing.

X. Q. 314. The one with the ball-bearing you stated

was in Prescott^ patent, did you. "Exhibit 30"?

A. Yes, sir.

X. Q. 315. Where is that ball-bearing located !

A. It is located inside of the link marked " KA and

between the points where the arms, "I" and "J," press

against the link. " KA It is more clearly shown in Fig.

6 of the drawings of the patent, the ball-bearings being

there marked " Q, Q."

X. Q. 316. Can you state why Prescott used a ball-

bearing at that place instead of a knife-ed^e bearing }-

A. Y( 3, sir.

X. Q. 317. Will you please do so?

A. For the reason that when the link, " K," is moving
up or down, according to the amount of tension that is

the Baw, the levers, " 1
' and "J," move slightly in or

out of the said link, " KA the bearing-point of each ne-

required to change its exact location from

the center of movement of the links, " 1
" and " J," which

we the knit _ bearings, "
i

" and "j." If a knit'

bearing were used at thai point where ball-bearings are

i. there would be a eliding tendency, and in order to

overcome that, they h ibstituted a ball-bearing, which
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gives the same result as a knife-edge bearing without any

sliding action.

X. Q. 318. Then a knife-edge bearing would not an-

swer the purpose of a ball-bearing at that place, would it ?

A. No, sir.

X. Q. 319. Will you please state why Mr. Prescott

put a ball-bearing at the point marked " Q " at the upper

end of the lever, " K "
\

A. For the reason that this link, " K," might not al-

ways remain in a vertical position, and so he put a ball-

bearing there, so that it made no difference what position

it took, it only had one point of contact.

X. Q. 320. So that a knife-edge bearing would not

answer the purpose of a ball-bearing at that point, either?

A. No, sir.

X. Q. 321. Would you call the levers, " I " and " J,"

in this Prescott patent, a rock-shaft ?

A. No, sir.

X. Q. 322. The term "rock-shaft" has a well-defined

signification in the art, has it not ?

A. Yes, sir.

X. Q. 323. By what name do you call the ordinary

form of bearing ; that is to say, where you have a shaft

rotating in a box '.

A. You could call that a box or a bearing.

X. Q. 324. It is sometimes called a pin-bearing, isn't

it J

A. No; I never heard it called in that way. It may

have been, but I don't remember.

X. Q. 325. Now, referring to this drawing "Exhibit

41," the perspective view of the Parish machine, I will
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ask you what kind of bearings does the shaft marked

"19" have there?

A. The ordinary form of cylindrical bearing.

X. Q. 326. You do not find any knife-edge bearings

anywhere in that drawing, do you?

A. No, sir.

X. Q. 327. You do not find in this drawing " Exhibit

41," do you, any direct perpendicular support from the

bearings of the upper band-wheel shaft to the transverse

shaft, "19"?

A. No, sir ; there is not a direct connection.

X. Q. 328. What kind of a connection do you find

there ?

A. A connection through levers.

X. Q. 329. How many bearings or joints do you find

in each one of the connections between the bearings of

the upper band-wheel shaft and the transverse lever, " 19 "?

A. Five.

X. Q. 330. In addition to that, you also find a bear-

in <r for each end of the transverse shaft, " 19," do you

not ?

A. Yes, sir.

X. Q. 331. You also find two other bearings or joints,

do you not, attached to the arm, " 21," one at each end ?

A. I only find one joint.

\. Q. 332. One bearing, you mean?

A. You mean where the weighted lever—
\. (). 333 (interrupting). I mean where the weighted

lever is attached bo the arm, "21," and where the arm,

"21," is attached to the transverse lever, " 19."
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A. I find only one bearing there ;
that is, where the

weighted arm is attached to the lever,
u 21."

X. Q. 334. Now, all of those bearings which you have

mentioned are round or cylindrical bearings, are they not ?

A. Yes, sir.

X. Q. 335. They are bearings in which there is more

friction than in any other species of bearings, are they

not %

A. Well, I would say that there is more friction in

them than there is in knife-edge bearings.

X. Q. 336. So, taking all those bearings together,

there would undoubtedly be a large amount of friction at-

tending the action of that straining mechanism, would

there not 1

A. There would be more friction than with knife-edge

bearings.

X. Q. 337. It is very necessary that a straining de-

vice should be as sensitive as possible, is it not ?

A. Yes, sir.

X. Q. 338. Now, that difficulty attending the use of

those round bearings, as shown in the drawing " Exhibit

41," is overcome in the Smith patent, is it not, by doing

away with the number of joints, and also by substituting

knife-edge bearings for the round bearings of the rock-

shaft 1

A. He does away with a certain amount of friction.

X. Q. 339. In the Smith device there is a direct con-

nection between the bearings of the upper band-wheel

shaft and the rock-shaft, is there not ?

A. Yes, sir.

k.
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X. Q. 340. And that connection there terminates in

a point, does it not ?

A. Yes, sir.

X. Q. 341. Now, then, the rock-shaft operates on

knife-ed^e bearings in the Smith machine, does it not ?

A. Yes, sir.

X. Q. 342. So that the only points in the Smith

machine, or rather in the straining device of the Smith

machine, where friction is manifested at all, is the point

of contact between the rods supporting the upper band-

wheel shaft, and the arm of the rock-shaft, and the arms

of the rock-shaft itself, is it not ?

A. Those are the only points where friction occurs in

the straining device proper, but of course there is a cer-

tain amount of friction between the faces of the supports

of the upper band-wheel shafts and the cylinders.

X. Q. 343. This last feature is necessarily present in

all band- mills of this character is it not?

A. Yes, sir.

X. Q. 344. Now, then, by this construction shown in

the Smith device, he has reduced the friction to a mini-

mum, has n t he.

A. Yes, sir.

X. Q. 345. Now, would n't you consider this straining

device as shown in the Smith patent to be an improve-

ment over the one shown in the Parish patent, the one

we have been just discussing?

A. Yes, sir.

X. Q, 346. Why do you consider it an improvement?

A. On account of reducing the number o^ working

parts.
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X. Q. 347. Isn't it also on account of lessening the

friction ?

A. Yes, sir; for it stands to reason that the reducing

of the number of working parts reduces the friction.

X. Q. 348. I believe the Prescott patent, " Exhibit

30," was the first patent in point of time, so far as this

record shown, that exhibited knife-edge bearings, was it

not ?

A. Yes, so far as the endeavor to use knife-edge bear-

ings at all points is concerned. There are two or three

patents previous to this that did use knife-edge bearings

on some of the working joints.

X. Q. 349. Referring to the Wilkin patent, " Exhibit

29," the rock-shaft there shown does not rest on knife-

edge bearings at all, does it?

A. No, sir.

X. Q. 350. Now, referring to the Hanson patent,

" Exhibit 34," the rock-shaft there shown practically does

rest on knife-edge bearings, does n't it 1

A. Yes, sir.

X. Q. 351. That is coming down pretty near to the

device shown in the Smith patent, is n't it ?

A. Yes, sir ; the results obtained are exactly the same,

and the friction in this device is exactly the same as in

the Smith machine.

X. Q. 352. This Hanson patent exhibits a very sen-

sitive and an automatic straining device, one feature of

which is a rock-shaft mounted on knife-edge bearings,

does it not ?

A. Yes, sir.

X. Q. 354. Do you think it required, on the part of
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Mr. Hanson, any inventive genius to have devised the

device shown in his patent,
t; Exhibit 34," and as illus-

trated in the drawing "Exhibit 44/' in view of what had

crone before him in that line, types of which are Pari-

patent, and Prescott s patent, and Wilkin's patent?

A. I think that he displayed the same amount of in-

ventive ereniua as Smith did in the designing of his strain-

ing-gear.

X. Q. ^dd. Well, that device of Hanson's is undoubt-

edly superior, is it not, to that of Parish, and that of

Prescott. and that of Wilkin ?

A. I should state that there was less friction in the

Hanson device than there is in any of those three men-

tioned.

X. Q 856. Well, as the decrease of friction is the

great thine to be obtained in mechanics, that fact would

make it a better dev: raid it not?

A. There mi^ht be other conditions which might

come up in the construction of the other parts which

might—
X. Q. 357 (interrupting). I mean, other things being

equal.

A. Well, a I would say that, other things being

equal, it would be an improvement on the others.

X <

J 3 58. Then, do you not think a man who would

devise or get up that B device would be entitled to

a patent :

A I think he would, but his patent could only hold

good for its specific combinat - It would not, in my
•

i, be a broad patent

X Q. 359. t it would display soin- ge-
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nius, would it not, above what we call mere mechanical

skill ?

A. I hold that mechanical skill and inventive genius

go hand in hand. You can't tell where one ends and the

other commences.

X. Q. 360. Well, then, without going into that dis-

tinction again, I understand you to be of the opinion that

this Hanson device does exhibit sufficient invention to

sustain a patent for the same ; is that correct, in view, of

course, of the prior state of the art, which has been very

fully shown \

A. I don't know that I could answer that question. I

think that is coming down to asking me as to a point of

law.

X. Q. 361. Now, referring to the Koefoed patent;

you find two band-wheels there, do you not \

A. Yes, sir.

X. Q. 361. You find a main supporting frame or col-

umn, do you not 1

A. Yes, sir.

X. Q. 362. You find an integral standard carrying

the front bearings of the upper and lower band- wheel

shafts, do you not 1

A. I would n't call it an integral standard.

X. Q. 363. Why wouldn't you?

A. Because it is in two pieces.

X. Q. 364. Haven't you testified here several times

that the fact that an outside standard was made in two

pieces, if they were firmly bolted together, would not

make any difference in strength or rigidity from one cast

in a single piece ?
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A. I did : but these are not bolted together.

X. Q. 36 5. How are they fastened together ?

A. One rests on the other, and each one is bolted

independently to the main supporting frame.

X. Q. 366. And you contend that they are not bolted

together, do you I

A. Yes, sir.

X. Q. 367. Do you not find that they have flanges

cast on the two ends, and are made to rest against each

other ?

A. Yes, sir.

X. Q. 367. What is the object of those flanges?

A. I don't know why they were put there.

X. Q. 368. Well, is n't it the natural supposition that

they were put there for the purpose of bolting the two

parts together ?

A. The supposition would be so; but I asked that

question of Mr. Graham of the Vulcan Iron Works, and

he told me they did n't bolt them tooether.

X. Q. 369. Did you see the machine of the Vulcan

Iron Works }

A. I saw it in course of construction.

X. Q. 370. \ ou saw those flanges were on that

machine, did you not ?

A. Yes, sir.

X. Q. 371. You saw bolt-holes in those flanges, did

\<>U QOl I

A. I don't remember. 1 don't know that there were

not bolt-holes there, because I didn't go close enough to

1

X Q. 372. Now, assuming that there were bolt-holes
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in it, can you give me any reason why a mechanic should

put them there, unless it was to put a bolt through and

bolt the parts together.

A. Well, that would only be an assumption. I can-

not say in that instance what would or would not be

done. Bolts are not shown in the patent, and, as I say,

Mr. Graham told me that they did not intend to bolt the

column together.

X. Q. 373. Is n't your memory sufficiently strong to

state whether or not there were any bolt-holes in the

flanges of those pieces when you saw thejnachine at that

place ?

A. I could n't say, because I did n't examine those par-

ticular flanges. The machine was in course of construc-

tion. It was only partly erected. The straining device

was not on it, and I am sure that there were no bolts in

at that point on those flanges at the time I saw that ma-

chine.

i X. Q. 374. Are you sure there were no bolt-holes in

it?

;
A. I am not sure.

• X. Q. 375. Is it not a fact that there were bolt-holes

in it?

A. I don't know anything about it.

X. Q. 376. Did you examine it?

A. I did n't examine it closely.

X. Q. 377. Then why was it that Mr. Graham told

you that he did n't intend to bolt those parts together ?

A. Owing to a conversation we had had previously, which

was brought up by referring to the Smith patent calling

that an integral casting made in one solid casting or piece,



356 Smith et al. v. Vulcan Iron Works.

and Mr. Graham told me they were making theirs in two

pieces.

X. Q. 378. Did he tell you why he was making them

in two pieces ?

A. He did not.

X. Q. 379. That conversation occurred before you ex-

amined the machine, did it ?

A. I believe so.

X. Q. 380. Now, knowing that the Smith patent

called for an integral standard made in one piece, and

that Mr. Graham had called your attention to the fact

that he was making his standard in two pieces, and not

in one piece, and in view of the further fact that although

the defendant's standard may be made in two pieces, that

if they were bolted together that would make it practic-

ally an integral standard, — now, in view of all those facts,

do you mean to tell me that when you went to examine

the machine that you did not see whether that machine

was bolted together or not, so that you can now say that

it was practically an integral standard or not ?

A. I do mean to say'that I did not examine the ma-

chine, because, being a mechanical draughtsman, I would

rather see a drawing any time than the machine itself;

that is, I would not say that I would rather see a draw-

ing any time than the machine itself, but in this case the

machine was not completed, and I looked over the drawing

instead of looking over the machine.

\ i) 381. Then on this very material point you had

a conversation with Mr. Graham concerning its existence,

and yet when yon examined the machine you did not ex-
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amine it sufficiently to see whether those parts were

bolted together or not ; is that true ?

A. Yes, sir. There was very little importance put on

this subject of flanges by Mr. Graham, and there was

very little said about it.

X. Q. 382. You have stated that in the Meiners pat-

ent in evidence here, "Exhibit 16," that the bracket,

" C3," is bolted to the upright supports, although no bolts

are shown, and although no bolt-holes are shown, and you

said that would be the natural and only practical sup-

position that a mechanic could draw from looking at the

drawing.

A. Yes, sir.

X. Q. 383. Now, then, is not that same state of facts

present in relation to this Koefoed patent ?

A. It would be the fact if I had not been informed

that such was not the case.

X. Q. 384. Well, can you give me any reason why

they cast those flanges on those two supports, if it was

not for the purpose of bolting them together 1

A. I cannot. I do not see that they could have made

any form of joint there. By putting flanges there, where

they join, they get more bearing surface. That is all I

can put it to.

X. Q. 385. Does it make a joint any more rigid or

strong to bolt the two parts together than it does to join

them together like they have been joined, by simply rest-

in^ the one against the other and bolting them together

on the main frame 1 Is there any additional strength or

rigidity of the outside column obtained 1
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A. I think there would be additional rigidity and

strength obtained by bolting them together.

X. Q - Do you think there would be more rigid-

ity and strength obtained by bolting them together than

bv leaving them unbolted '.

A. Yes, air; still I think they have rigidity enough

for all practical purposes.

X. Q. 387. Then, for all practical purposes, there is

sufficient rigidity without bolting the two parts together ?

A. Yts. sir.

X. Q. 388. This model. " Exhibit 40," is made in ac-

cordance with the Koefoed patent, is it not, so far as this

outside supporting column is concerned \

A. Y-. air.

X. Q. 389. That shows flanges between the ends of

the two parts of the outside column, does it not !

A. Yes, sir.

X. Q And it also shows flanges resting against

the main column, "B. does it not !

A. Yes, -ir.

X. Q. 391. Xow. assuming that the construction is

shown in r sm del, will yon state is mechanic, whether

or Dot y ; old call that an outside integral column?

A. I would not, as I understand the term integral.

X. Q _ B yon not repeatedly, in your exam-

ination, railed the column of the Wilkin patent, "Exhibit

• gral column \

A
.

\ a I think you will rind by referring to my

din rtimony that when Mr. Wright called it an in-

l con . the assertion, and -
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that it was in three pieces, and not integral, in my esti-

mation.

X. Q. 393. Was it prevented from being integral be-

cause it was in three pieces 1

A. Yes, sir.

X. Q. 394. If the three pieces forming the column

had been bolted together, it would not then be integral,

would it ? mJ — m :

A. It would not.

X. Q. 395. What meaning do you give to the word

integral ?

A. One or more parts forming a whole.

X. Q. 396. If you take two parts and bolt them to-

gether, then they would be integral, wouldn't they?

A. No, sir; I would say it was like in the case of the

arms or limbs of a mail's body, that they are all one part

of the body and are integral, but they would not be in-

tegral if a man had an amputated arm ; that if it was a

false arm, it would not be integral, although it might ap-

pear so.

X. Q. 397. This iron poker which I hold in my hand

is an integral piece of iron, isn't it, according to your

definition ?

A. Yes, sir.

X. Q. 398. And if I were to cut it in two in the

middle and then weld it together in a forge, it would still

be integral, would n't it ?

A. Yes, sir ; because you would have chemically joined

the parts the same as they were before.

X. Q. 399. If I were to take the two parts and bolt

them together securely, so as to make them as strong as



360 Sim t al. v. Vulcan Ikon Works.

the parts were before they were cut in two. which
3

have stated can be done, would n't that practically be as

integral as it was in the first install

A. Not according to my understanding of the word

integral.

X. Q. 400. It would be just as sb og, would n't it?

A. It might be just as strong, but it would show that

it was Dot a part : the original, but had been added to.

X. Q. 401. \ :u have stated that joints in metal and

splices in ro[ - rv frequently make them even stronger

than before !

A. Yes, sir.

X. Q. 4( - That is a fact, isn't it. in mechanic-

A. Yes, sir.

X. Q. 403. Assuming such a joint to be made, you

still ins si that such a result would not be integral in the

uld if the parts had not been broken and

subsequently joined togt

A I -till hold tha: uld not be integral.

X. Q. 404. _ e a purely technical signifi-

1 integral, do you [

A. I [rive it as my u or understanding of it when

I with mechanical dt and to - that the uu-

der>tanding FSmit 3 f bbj - mine, he distinctly

1 all
j

a specifia i that that integral

5 shall be made in o:

X. Wi tasking 1 about Smith's

it I an _ about yor. a t is to 1

do a pu clinical meaning to the n

*ted by y ifore given I

A
1 oader views, as I have found by look-
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ing at different dictionaries, but that, in my understand-

ing, is the sense of* the moaning of the word in this case.

X. Q. 406. Now, the model " Exhibit 39," which is a

model of the Smith device, shows an outside integral

standard according to your definition, does it not I

A. Yes, sir.

X. Q. 407. That standard furnishes a rigid support

for the front bearings of the band- wheel shafts, does it

not \

A. Yes, sir.

X. Q. 408. Now, in the model "Exhibit 40," which

is produced as a model of the Koefoed patent, do you not

find identically the same standard, except that it is cut in

two in the middle, and flanges formed on the ends where

the cut is made, and then the two parts are joined to-

gether flange upon flange ; is there any other difference

between them •

A. Substantially, no.

X. Q. 409. Does the fact that the standard in the

Koefoed patent is marie in two parts, and those two parts

bolted to the main frame, give it any additional functions

from the Smith standard made in one piece \ or does it

accomplish any different result from the Smith standard?

A. It does not.

X. Q. 410. Is the one standard as strong as the other,

or is there any difference in the strength ?

A. The Smith standard may be the strong.

X. Q. 4 11. Is the Smith standard any better than

the Koefoed standard !

A. I don't know that it is.

X. Q. 412. If the Koefoed standard gives all the
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strength that is necessary in the operation of the mill,

then it is just as erood as the Smith standard, isn't it?

A. Yes. sir.

X. Q. 413. It accomplishes the same purpose, you say !

A. To the best of mv knowledge and belief.

X. Q. 414. Then why are not the two mechanical

equivalents I or rather I will ask you. Are the two me-

chanical equivalents

A. Well, before answering that question, I would say

that there are other mills in the market which give the

same results, and have the same general form of outside

support, and you might say they are all mechanical equiv-

alents. One mill is the mechanical equivalent of another

mill if it does the same work.

X. Q. 415. I am not referring to other mills. I am

referring to those two mills, the Smith and the Koefoed,

and am now referring only to a particular portion of these

mills, and will now ask you whether the outside standard

of the Koefoed mill is or is not the mechanical equivalent

of the outside standard of the Smith mill \

A. Now, what exactly is meant by the term mechan-

ical equivalenl

X. Q. 416. Why, Mr. Bell, you have testified in

Jit different patent cases as a mechanical

expert, comparing different pieces of machinery to see

whether or n<>t they were mechanical equivalents, and do

yon undertake t<> t»'ll me at this distant date that vou

don't know what a mechanical equivalent is !

A. I mean t<» say that sometimes points at issue in-

volve such delicate understandings of different terms that



Smith et al. v. Vulcan Iron Works. 363

I wanted to know if I was justified in saying whether it

was a mechanical equivalent or not.

X. Q. 417. Well, assuming that two things are me-

chanical equivalents when they accomplish substantially

the same purpose in substantially the same way, are not

those two devices which we have just mentioned me-

chanial equivalents in a mechanical sense ?

Mr. Wright. I object to the question, because it is

an incorrect assumption.

A. Yes, sir.

X. Q. 418. There is no question about it at all, Mr.

Bell, is there, that these two respective outside supports

accomplish the same result?

A. I think not.

X. Q. 419. And they both do it in the same way, do

they not 1

A. Thev do. All I wanted to know when I asked
t/

that question was, I wanted to thoroughly understand

what I was doing before answering what perhaps was a

vital question.

X. Q. 420. They both have all the rigidity and

strength that is necessary in mills of that kind, do they

not 1

A. Yes, sir.

X. Q. 421. Then if there is any difference between

them, it is simply a technical difference ; that in one case

the standard is made in one piece, and in the other case

it is made in two pieces ?

Mr. Wright. I object to the question, unless counsel

indicates to the witness exactly what he means by tech-
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nical ; whether he means technical in law, technical in

arts, or technical in orthoepy ?

A. Yes, sir.

(Examination continued, in conformity with agree-

ment of counsel, until Tuesday, April 19th, 1892, at

half-past ten o'clock, a. m. )

Tuesday, April 19th, 1892.

Present: Mr. Miller, of counsel for complainant; Mr.

Wright, of counsel for respondent.

(By agreement of counsel for the respective parties

herein, the cross-examination of the witness Bell is sus-

pended.)

Examination in Chief of Dempsey B. Hanson, on Be-

half of Respondent.

Q. 1 (by Mr. Wright). State your name, age, place of

residence, and occupation.

My name is Dempsey B. Hanson, and my age is forty-

three years. Up to the 26th of last February my place

of residence was Milwaukee, Wisconsin, and since that

time I have not yet located anywhere, but I expect to

locate in Portland, Oregon. My business is traveling

salesman for the saw-mill department for the Edward P.

Allis Company, of Milwaukee, Wisconsin.

Q. 2. Are you the Mr. Dempsey B. Hanson who ob-

tained Letters Patent of the United States No. 390, 2 -27.

lor a l>and-sa\v mill, of which a copy is now exhibited to

you, marked " Respondent's Exhibit 28"
; and also Let-

ters Patent of the United States No. 437,490, for a band-

saw mill, of which a copy is also exhibited to you, marked

"Respondent's Exhibit 34"?
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A. I am.

Q. 3. How long have you been engaged in and about

the manufacture of band-saw mills, or in and about the

working of band-saw mills ?

A. I commenced in 1878 or 1879 in the practical

operation of band-mills, -- either L878 or 1879,— and I

continued in that part of it as a band-saw filer and taking

care of the saws until 1883, I think it was, and then I

went with the Singer-Davis Company, of Indianapolis,

Indiana, to travel for them as salesman and band-saw ex-

pert, as they termed it, selling band-saw mills, and setting

them up and starting them, and so forth; and since that

time I have been directly connected as a salesman and

expert in the manufacture of band- mills.

Q. 4. Are you familiar with the state of the art of

making and using band-saw mills throughout the United

States, then i

A. Yes, I am, pretty well.

Q. 5. How many patents have you taken out for im-

provements in band-saw mills'?

A. In addition to the two patents I have already men-

tioned I have also taken out patents upon two other in-

ventions connected with band-saw mills, one for a band-

saw guide and the other for a band-saw mill, while I was

with the Singer-Davis Company, of Indianapolis, Indiana.

Q. 6. Look at the paper now shown you, being United

States Letters Patent of C. Meiners for a saw-mill,

marked " Respondent's Exhibit 16 " herein, and say if you

are familiar with the machine described in the specifica-

tion of those Letters Patent in actual operation?
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A. Well, I am somewhat familiar with the mill known

as the Meiners mill, but it being several years ago since

I saw it. I could n't exactly tell you as to the details.

Q. 7. Precisely : you cannot correctly tell. Can you

tell whether this patent correctly describes it. without

further examination \

A. No, sir.

Q. S. Have you ever seen or examined this patent.

"Respondent's Exhibit 16." before this moment !

A. Yes. sir : I have seen it, but I have never exam-

ined it.

Q. C
J. You recognize the machine there descrii

however, as the machine of Mr. Meiners with which you

were engaged some years ago (

Mr, Miller. I object to the question, on the ground

that it is leading, and on the further ground that the

witness has stated, just a little while ago. that he did not

do anything of the kind.

A. Yes, sir.

Q. 10. In its general features

(The same objections by complainant.)

A. \ es, sir.

Q. 11. What knowledge have you of the Mein -

mill !

A \\ 11. 1 have a knowledg gained from seeing the

mill run.

Q, L2, \\ hen and where did you see it run !

A. In Chela ... Massachusetts. I think it was Chela

a suburb of Boston.

Q, :• W Inn !

A. That was in- I will have to study about the
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e been so many places. It was, I think, in

1883.— probably 1882.

Miller. I move to strike out the auswer of the

as, on the ground that I have received no statutory

notice of any such prior use to be used for the purpose of

anticipation.

<

v
>. 14. What were you doing in connection with that

mill, in anything, at that time ?

Mr. Miller. I make the same objection to that ques-

tion that I made to the last answer.

A. I went there to file the saws Well, they had

that mill and two others in the same building, and I

went there as a filer to file for those mill-

Q. 15. What were the names of the other two mills ?

A. The other two mills were of Singer, Davis and

mpany's make, of Indianapolis, Indiana.

Q. 16. Did Singer, Davis and Company have a pat-

ent on those mills, t r knowledge

A. I am under the impression that they did.

Q. 17. Was the Meiners mill in actual operation then !

Mr. Miller. I interpose the same tion to t -

question, to wit, that I ha statutory notice

of any such testimony to be used for the purpose of an-

ticipation.

A. The Meiners mill was in actual operation.

Q. 18. For how long were you then

A. I don't remember just how long I was there. I

was there but a short time. I know I was dissatisfied,

and did not stay but a si rt time, for things didn't turn

out as I expected they would.
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Q. 19. Did the mill continue in operation during the

time that you were there 1

(The same objections by complainant.)

A. Yes, sir.

Q. 20. What was it sawing 1

(The same objections by complainant.)

A. It was sawing mahogany logs.

Q. 21. What was the nature of the work done by that

mill as compared with the other two mills ; was it as sat-

isfactory as the others \

(The same objections by complainant.)

A. I don't remember now that there were any com-

plaints made of that machine, any more than about the

others.

Q. 22. Did it continue in operation during the entire

time that you were there ?

(The same objections by complainant.)

A. Yes, sir. That is, of course, it is generally under-

stood that Sundays are excepted.

Q. 23. Of course. Can you recall how long you were

there at that time?

A. No ; I think I was there between two and three

weeks ; I ain't right sure as to the length of time.

Q. 24. Can you recall what saw-mills were in actual

use when first you entered the saw-mill business ?

Mr. M iller. I object to that question, if offered for the

purpose of anticipation, on the ground that I have re-

ceived no statutory notice of any such matter.

A. You have reference to band-saw mills?

Q. 25. Yes.
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A. Well, there was a mill known as the London,

Berry, and Orton.

Q. 26. Was there a patent on that milll

A. There were some patents on it, I should judge,

from what I heard Mr. Orton say. He made the remark

to me at one time that he was very foolish that he did n't

cover the thing up with patents.

Mr. Miller. I object to the answer, and move to strike

it out, on the ground that it is purely hearsay.

The Witness. Then there was the Hoffman Brothers'

mill, oT Fort Wayne, Indiana, the Singer-Davis Com-

pany's mill, of Indianapolis. I would n't be positive about

the Singer-Davis Company's mill being manufactured at

that time. It was about the time I commenced that they

commenced. It might have been a few months before,

or it might have been a few months after ;
but the other

two, I know, were in operation and use, and on sale.

Q. 27. About how many band-saw mills are now on

sale all over the country, and in use \

A. Well, I could figure it up and tell somewheres near,

I presume. I figured it up some time last summer, and

there was in the neighborhood of twenty different manu-

factures of what we call log band-saw mills, or lumber

band-saw mills. These little scroll-saws, I presume, are

are not included in this.

Q. 28. No ; I allude to band-saw mills used for saw-

ing logs, such as the Smith band-mill and the Vulcan

band-mill. How many of that kind are there?

A. I should say that there are fifteen or twenty manu-

factured in different parts of the country.

Q. 29. Will you be kind enough, Mr. Hanson, to say
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what is the highest speed that you personally know to

have been obtained in the running of a band-saw for saw-

ing logs ?

A. Well, the highest rate of speed that I know of

ever being attained for sawing logs is one I speeded my-

self and started up and had the management of starting,

and in fact I was supposed to be the expert. — the mill

was speeded six hundred revolutions, — I would n't be

positive about the revolutions, but it was figured to run

thirteen thousand feet a minute ; that is, the periphery

of the wheels was supposed to run thirteen thousand feet

a minute. It was figured to run that, and I judge it run

that, or very close to it.

Q. 30. How close to that did it run, according to

your estimate there made ?

A. I am pretty sure it run within a hundred feet or

so of the thirteen thousand.

Q. 31. What mill was that ?

A. That was a mill that was manufactured by Singer

Davis and Company, of Indianapolis.

Q. 32. When did you make that estimate and see

that mill run, of which you speak ?

A. Well, I am a poor hand at remembering dates.

The mill was up in Muskegon, Michigan. It was along

in the fore part of the 80's somewhere, — 1882, or '83, or
'

H4
> >uaewheres along there. I would n't be positive

aa t<) the year,

Q. 33. Who built the mill? !

A. Singer, Davis and Company, of Indianapolis.

( l 34. Is that linn still in existence ?
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A. Well, it has changed a little now. It is known

now as the Singer-Davis Company.

Q. 35. For whom did they build the mill ?

A. The firm name was known as John Tarrant &

Company, of Muskegon, Michigan.

Q. 36. Could we ascertain, then, so tar as you know,

what year that mill was put in there, by inquiring of

those gentlemen ?

A. Yes, sir
;
you could ascertain the very day of the

month.

Q. 37. Was the mill of which you speak being used,

where it ran at that rate of speed, to cut logs %

A. Oh, yes.

Q. 38. And was cutting logs %

A. It was.
!

Q. 39. Effectually ?

A. Yes, sir. So much so that they kept it in there

two or three years, anyway, and run it every season.

Q. 40. According to your best recollection and be-

lief, that was somewhere between 1880 and 1884 ?

A. Yes, sir ; let me see, I think I can figure back and

get that date better than I can to remember. I think

you will find it was in the year £883, or probably the

spring of 1 884 ; I would n't say.

Q. 41. Do you recollect what was the capacity of the

mill, the daily capacity \

A. Well, no, I don't. It was supposed to be about

twenty-five or thirty thousand feet a day. My recollec-

tion of band-mills at that time is that they were supposed

to have reached their limit at twenty-five or thirty thou-

sand feet a day.
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Q. 42. What is the present capacity of band-saw

mills ?

A. Well, the present capacity of mills in White Pine,

back East there, — I don't know what they are in this

country, — is supposed to be anywhere from thirty to

sixty thousand feet a day. It depends altogether on the

chance they have got. I mean by that the quality and

size of the logs, and the facilities they have for taking

the lumber away, and all those things connected with a

mill.

Q. 43. What is the present effective speed of band-

saw mills for sawing logs \

A. Well, ray knowledge leads me to believe that the

majority of users of band-saw mills have decided that

about a nine-thousand-feet speed for the saw is about the

best speed.

Q. 44. Nine thousand feet a minute 1

A. Yes, sir.

Q. 45. What, if anything, was gained by the speedier

revolution that you spoke of, of thirteen thousand feet a

minute '.

A. There wasn't anything gained. It was a detri-

ment, if anything, & it proved to be. We just cut it

down one half. We changed it in such a way as to cut

it down to sixty -five hundred, and it cut more and better

lumber at sixty-five hundred than it did at thirteen thou-

sand.

Q. 46, Does increased Bpeed of the saw in band-saw

mills increase tin cutting capacity of the mill \

A. Well, that, of course, depends on what speed you

are at when you commence to increase. As I say, nine
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thousand feet is supposed to be about the proper speed to

run a mill at; and when you get beyond nine thousand feet,

there is a difference of opinion among users on that ; but

among the majority of the users, the opinion is, that when

you get beyond nine thousand feet, it is not a benefit.

Q. 47. What is your opinion on it ?

A. My opinion is that it is not a benefit.

Q. 48. Have you given that subject any particular

attention and study ?

A. Yes, sir; I have experimented, I think, as much as

any man in the United States on the subject of band-

mills.

Q. 49. If you should learn, then, that, a band-saw mill

had a greater speed than another, would you necessarily

infer from that that it was a better mill ?

A. No, sir.
._.***£<''"" *i «-

Cross-examination of Dempsey B. Hanson.

X. Q. 1 (by Mr. Miller). What was the name of the

firm that had this so-called Meiners mill at Chelsea,

Massachusetts l
.

A. George D. Emery. I

X. Q. 2. Is that firm in business now ?

A. I ain't right sure whether they are in business

at all or not, but George D. Emery, a short time after I

was there, made a partial failure ; that is, he came pretty

near failing, and some of his friends came to his assist-

ance and helped him out, and I don't know whether they

are in business now as that firm or not. I think he is in-

terested in the firm to some extent ; but at any rate they

are still there on the ground.
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X. Q. 3. Have you been there since then ?

A. Yes, sir: I saw him after the failure, and talked

with him.

Q. 4. Are the same mills in use '.

A. Yes, sir; part of them.

X. Q. 5. Are you willing to swear that those mills

were built after the patent " Exhibit 16 "?

A. I am able to state that so far as I can judge from

the patent cut there, and my recollection of the mill, that

thev are. There was only one of those mills in there,

you remember. The others were Singer-Davis Com-

pany's mills.

X. Q. 6. Was the frame made of wood or iron ?

A. It was made of wood, principally.

X. Q. 7. How was the outside supporting column

fastened to the frame-work of the mill ?

A. I don't just remember as to the details of the fast-

ening of the support. It was fastened in such a way, I

remember, that it was quite a little trouble to take off

the saws and put on others in place of them.

X. Q. 8. What trouble did they experience in taking

off the saws \

A. Nothing, only in the length of time it took to do

it. There was some little time taken up in doing it, and

it wasn't as easy to slip the saws on and off as in some

mills.

X. Q. \). What was the cause of that ?

A. It was something about the outside support. My
recollection is, that their was a cap similar to this, marked

"])," in the model" Exhibit 37." I don't remember just

how it was fastened, but it seems to me it was connected
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some way or other there, so we had to take something-

loose to get the saws off, but just how it was done I don't

remember, it was so long ago.

X. Q. 10. If it is so long ago, and your memory is so

exceedingly vague in regard to the matter, as you have

just stated, how can you swear that it was the same mill

as shown in this C. Meiners patent?

Mr. Wright. I object, on the ground that the declara-

tion as to the witness's memory is not warranted by any-

thing he has testified to, and that the form of the ques-

tion is vexatious.

A. My recollection of the general construction of the

mill is correct, but as to the coming down to the fine

details and connecting links, and so forth, connected with

the mill, I have n't got a recollection ; but the fact was, I

was only there about two or three weeks, and I could n't

very well expect to have all the details connected with

the mill firmly impressed upon my mind to remember

them as long as I have, it is so long since I have been

there ; but as to the mill itself I am positive about, be-

cause, as I understand, there was never but two mills

made, and that was one of them there.

X. Q. 11. What mills do you refer to \

A. The Meiners mill.

X. Q. 12. Where was the other one 1

A. I don't know.

X. Q. 13. How did you understand that there was

never but two of them made ?

A. I was told so. •" v
• - ~— i

X. Q. L4. Who told you so?

A. I would n't say right positive now who told me,
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A. I could n't say as to that.

X. Q. 29. Was that outside support made of wood ?

A. I am pretty sure it was.

X. Q. 30. Was it hollow or solid ?

A. I think it was a square stick, a square timber.

X. Q. 31. What was the inside supporting column

made of ?

A. My recollection is that it was of the same material.

X. Q. 32. You are not very positive, though, about

those matters, are you ?

A. No, sir ; as I said a while ago, as to all the de-

tails of the construction of the mill, I am not positive

about.

X. Q. 33. You had nothing to do with the running of

the mill except the filing of the saws, did you ?

A. I had to do with helping to change the saws, and

to line the mill up so the saws would fit properly on the

wheels, and also tighten up the strain on the saws. It

was generally left me to do that.

X. Q. 34. How did you come to go there ?

A. Well, this George C. Emery was in Goshen, In-

diana, and was in the mill there of J. H. Lesh's lum-

ber company, and he was in the file-room, talking with

the filer, -the filer's name was D. D. Williams,— and

Mr. Emery, in talking with him, spoke about wanting to

get a good saw-filer to go out to Chelsea and file in his

mills, and Mr. Williams recommended me: and so finally

1 got a letter from Mr. Emery, setting forth the tact

that lie had been there talking to Mr. Williams, and that

Mr. Williams had recommended me as a band-saw filer,

and wanted t<> know it I could come and work tor him,
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and on what terms ; and I wrote back and told him the

time I could be there, and my terms, and he telegraphed

his reply to come at once.

X. Q. 35. Was that to be a permanent employment,

or just an odd job ?

A. It was to be a permanent employment.

X. Q. 36. You remained there about two weeks, you

say?

A. Yes, sir.

X. Q. 37. And after time you left, and went back—
where ?

A. To Wisconsin.

X. Q. 38. So it didn't turn out to be a permanent

employment ?

A. No, sir.

X. Q. 39. Were you in the mill all the time you were

there ?

A. Yes, sir ; I was, during the running time.

X. Q. 40. What was the size of that Meiners mill in

comparison with the other mills there ?

A. It was quite a small one.

X. Q. 41. What was its capacity in comparison with

the others \

A. Well, I don't remember exactly about that, but my

impression is, that after a man had the saws tightened

up, it was as good a mill for sawing lumber as the others

were. So far as the sawing quality is concerned, it was

supposed to be just as good as the others. In fact, one

of the other mills was standing still part of the time I

was there, and they told me it had been standing still for

some time before.
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X. Q. 4*2. Did that mill have a sensitive automatic

straining device !

A. It was considered so at that tin

X. Q, 43. How did you consider it \

A. Well, I considered it just like the fthem, that

at that time it was.

X. Q. 44. But as a matter of fact it wa> n

A. No. sir. It would not be considered - I -lay. To

a certain extent it was - asitive strain. It was ing

like what there is to-day. though.

X. Q. 45. Nothing to compare in ^rriciency with the

sensitive automatic straining de\ shown in vour late

patent, is it
,

A. Oh, no.

X. Q. 46. Your recollection is not very definite 3 I

these matters that you have been testifying about

A. Well, they are definite on one point: that is. t.

the Meiners mill sawed lumber and sawed it well, and

sawed it. it was supposed, as well as any mill running at

that time : but there was that one point about it. that it

was more difficult to take care of. On ant of the

in, a man had to be a pretty L'ood mechanic

w just wheo to quit turning th< - 3 to tig

the saw up. They would n't trust an ordinary man

and the mill to do that, like where t ave those

automatii _ ices, - aid n't know

st when to sto] _ tl - iw.

X. Q. 47. In ti. - s Btraining dh % you

doi [uire a man at all. do you !

A Well, j a . you da

X Q, 4 V
. I- your m defiuite on the proposition
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as to whether or not that mill in operation there, which

you call the Meiners mill, was constructed according to

the specification of this patent, " Exhibit 16," which has

been shown you 1

A. My recollection is, that as near as I can remember

as to the construction of the mill, and looking at those

cuts in the patent there, it is as near as a mechanic would

be supposed to make the two.

X. Q. 49. Have you read this patent of Meiners ?

A. No, sir; I have not.
I

X. Q. 50. Never read it, have you ?

A. No, sir.

X. Q. 51. You have simply taken a casual glance at

the drawings of the patent ? .._

A. Yes, sir.

X. Q. 52. And now, after this long lapse of time, you

are willing to go on the stand and swear positively, are

you, or are you not, that that Meiners mill was made

according to the drawings of this patent \

A. I mean to say that it was as near as a mechanic

would make it. It is not supposed that a man would

take that patent and make a mill exactly according to all

the details shown and described in there, even if the pat-

ent was issued yesterday.

X. Q. 53. Then your memory is that that mill at

Chelsea was made different from these patent drawings ?

A. No, sir ; it is not.

X. Q. 54. You stated that no mechanic would make

it according to the drawings.

A. I say that no mechanic would necessarily be con-

fined to making it according to all the details shown and
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described in that patent. He might do it, and he might

not.

X. Q. 55. Was it done in this case \

A. That I can't say, whether it was or not.

X. Q. 06. How many supporting columns were there

in that Meiners mill i

A. Well, I don't know what you call supporting col-

umns. There were three posts, but two of them were

what I consider, properly speaking, supporting columns

;

and one of them, I don't know what it might be termed.

It was a kind of support for the other two, I guess.

X. Q. bl. Did the machine have a base-plate !

A. 1 think not. I would n't say about that. In the

part I had to do there I didn't necessarily have to go

below, and I don't remember whether there was a base-

plate down there or not.

X. Q. 58. Which two of the posts did you mean were

the supporting columns !

A. I meant the two that the wheels run between.

Those I would call the supporting columns for the wheels.

X. Q. 59. And what was the use of the other col-

umn ]

A. Well, as 1 said before, it seems to me to be used as

a support for the other two, as much as anything else.

X. Q. 60. Were all the columns connected together

by some mechanism '.

A Yes, sir; they were connected together in sonic

way. hut I don't just remember how they were connected.

\. Q. 61. Were they connected at the top or bottom !

A. My recollection is, that they were connected in
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both places in some way. They were connected both

top and bottom in some wTay.

X. Q. 62. But on that point I understand you do not

undertake to testify positively and definitely?

A. No, sir ; I have said all along that as to the con-

struction of details I cannot remember.

X. Q. 63. And you don't want to be understood as

testifying positively in regard to that matter?

A. Not as to the details of construction ; no, sir.

X. Q. 64. Are you familiar with the species of logs

that are sawed generally by band-saw mills on the Pacific

Coast %

A. No, sir.

X. Q. 65. This is your first visit to the Pacific Coast ?

A. Yes, sir.

X. Q. 66. You don't know the exact condition of

affairs in that respect on this Coast \

A. No, sir.

X. Q. 67. You have never seen these large redwood

logs that are sawed by our mills out here, have you ?

A. Yes, sir; I have seen a few of them, but I have n't

seen them saw. I passed through there by Albion and

Navarro, in Mendocino County, and I have seen the logs

lying there along the river bank.

X. Q. 68. You have seen the Smith band-mill, have

you not ?

A. Yes, sir.

X. Q. 69. When did you first see or hear of that \

A. Well, as to where I first heard of it, that would be

difficult for me to say. The first I seen of one of them—

. ~n :

i
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the one they call the Climax mill — I saw in Navarro,

in California.

X. Q. 70. That was the first time you ever saw one

in actual operation !

A. That was the first time I ever saw one in actual

operation, or otherwise.

X. Q. 71. When did you first see a drawing or cut of

anvthino: of that kind I

A. Well, that is a point 1 could n't say about positively.

I remember seeing a cut in the papers back East there,

but just when it was I don't have any recollection.

X. Q. 72. When did you first see any circular of one

of those mills ?

A. Well, the advertisements in the lumber papers wa.^

the first I saw of it at all. I think I saw them before I

saw the circulars.

X. Q. 73. Did n't you see the circular emanating from

Smith. Myers ,m Schnier of the Climax mill \

A. I don't remember seeing it before I saw it in the

lumber papers. I saw circulai a ming from Smith,

Myers k Schnier of their mill all over the United 81

that i-, what we call these posters hanging up on the

wall of the others of lumber-mills.

X. Q. 74. Now, I understand this device described in

your patent,
M Exhibit ! our judgment, a very

effective device in a band-mill isn't it

A. Well, I don't know hardly how to answer t:

question, 1 have been in the habit of talking to a differ-

n than I am talking to now, and I suppose

I have got i tell really what I under that to be.

I don't i
r. to come right down to a practical *
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that there is near as much in it as has been generally

considered and talked of. Coming right down to practi-

cal mechanical construction and practical running, I don't

think there is near as much in it as has been talked of.

X. Q. 75. When did you arrive at that conclusion?

A. A long time before I took out that patent.
. j

X. Q. 76. Why did you take out that patent?

A. For the purpose of having something to talk about.

X. Q. 77. You had an interference suit against Mr.

Smith in the Patent Office about this very device, didn't

you ? z

A. Yes, sir.

X. Q. 78. And that suit was decided against you, and

in favor of Mr. Smith ?

A. Well, I don't remember just how that was decided.

I know that my patent was issued some two or three

months before his was. There never was but one time

that there was an interference suit coming up, and I

made my reply, and that was the last I ever heard of it

until my patent was issued.

X. Q. 79. Do you think this device shown in your

patent, " Exhibit 34," is worthless? |]

A. No, sir ; it is not worthless, but it is not nearly as

necessary as I would try to make a man believe if I was

trying to sell a man a band-mill.

X. Q. 80. Well, then, it would depend on what mill

you were selling as to what you considered to be the best

band-mill, would it ?

A. Well, I suppose it would.

X. Q. 81. Do you mean by that to say that a sensi-
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tive automatic straining device is not necessary in a band-

mill ?

A. A sensitive automatic straining device is necessary,

but when it comes down to all those fine knife-edge ful-

crums, I don't think that part of it is absolutely neces-

sary, because the sensitiveness can be obtained by other

means than knife-edge fulcrums, and obtain the same re-

sults.

X. Q. 82. Then why did you select knife-edge ful-

crums in your device when you applied for your patent ?

A. My reason for that was that De Witt C. Prescott,

of Marinette, Wisconsin, got up a patent on an automatic

knife-edo-e sensitive straining device for band-mills, and

he was a verv fine talker, and he went around the coun-

try and talked to mill-men, until he filled them plumb full

of that sensitive knife-edge business, until it was a diffi-

cult thing tor a man to counteract it, and so we had to

get up something of that kind to talk about. But my

experience and knowledge is such that the mill we had

in practical operation and running at the same time we

got up this device, and at the same time Prescott was

filling men's heads full of this knife-edge business, we had

a band-mill running on a compound lever, simply turning

on turn -pins, and it was doing just as good work and as

much <>f it as Mr. Prescott's mill that he talked so much

about ; but, I say, for that reason we had to do some-

thin^ to counteract that talk of his; and we all talked

about it, the Stearns Manufacturing Company, and all

of us, would talk about it when wo would meet on the

r#ad, that We had got to do something to counteract

that trade, ;md that was when our brains was put to de-
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visino- this scheme, and as a result, three or four of us, as

shown, struck on this same thing about the same time.

X. Q. 83. So quite a number of people went to work

to get up mills with knife-edge bearings ?

A. Yes, sir.

X. Q. 84. And those mills have practically taken the

market since that time, have n't they 1

A. Yes, sir.

X. Q. 85. And those have generally taken the market?

A. Yes, sir.

X. Q. 86. There seems to have been a general con-

sensus of opinion among band-mill men that they must

get up mills with knife-edge bearings \

A. Yes, sir.

X. Q. 87. Did you sell your old mill after you got up

the new one ?

A. Yes, sir.

X. Q. 88. That is, when a man would come to you

and ask you for a band-mill you would show him both,

and let him take his choice \

A. Yes, sir.

X. Q. 89. Did you sell more of the new mills than of

the old 1

A. Yes, sir.

X. Q. 90. People seemed to want the new mill more

than the old one ?

A. Yes, sir; but let me say that the choice these men

made of the new mill over the old one was not on account

of the straining device; it was principally on account of

other changes in the mill from what the old mill was.

We made a stiffer, more rigid mill,
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X. Q. 91. Where did the rigidity come in '.

\ Well, we have got now what we call a mill with a

split column : the top wheel runs right down through the

center of the column, and it is termed a split column;

that is, it is equal on both sides, and consequently the

straining is even on both top and bottom wheel.

X. Q. 92. Is it all cast in one piece \

A. Yes, sir ; the column is all cast in one piece.

X. Q. 93. It is a hollow casting ?

A. Yes, sir.

X. Q. 94. And made in one piece ?

A. Yes, sir.

X. Q. 95. It is what you would call an integral stan-

dard or support, is n't it ?

A. Well, yes; I suppose so. It is equal on both sides

of the wheel.

X. Q. 96. Who is selling that mill ?

A. I am selling it, for the Edward P. Allis Company.

X. Q. 97. That is the business you are now engaged

on ?

A. Yes, sir; but it has that automatic straining de-

vice, as shown in my patent there.

X. Q. 98. That is to say, the two features of your

present mill which gave it its present value consists of

the automatic straining device and that rigid outside sup-

porting column for the band-wheel shafts?

A. Well, there i> one other point in the mill for the

Pacific Coa>t trade, and that is a wide turningdown space

between tic Baw and column.

\. Q, 99, Thru those three features are those which

give your machine its particular value?
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A. Yes, sir; for the Pacific Coast trade.

X. Q. 100. Well, those particular features give it its

value in other places also, don't they?

A. Yes; that is just as good for the Eastern trade as

here.

X. Q. 101. Then the only additional feature which

gives it any additional value on this Coast is this other

feature you have named ?

A. Yes, sir.

X. Q. 102. Is it not a fact that nearly all modern

band-mills at the present time are aiming to have a rigid

outside support and a sensitive automatic straining de-

vice ?

A. Yes, sir.

X. Q. 103. Those are the great features in band-mills

of the present date ?

A. Yes, sir.

X. Q. 104. And those are the features which give

the present band-mills their value over and above the old

band-mills, are they not?

A. Well, that, of course, —yes, to a certain extent it

is although there a quite a good many people running

band-mills who will choose the old band-mills instead of

the new ones.

X. Q. 105. Well, there are always people who stick

to the old and never take to the new?

A. Yes, sir; that happens in all kinds of business.

X. Q. 106. That happens in band-mills as well as in

other species of machinery, does it not?

A. Yes, sir.

k
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X. Q. 107. Have you ever seen the Vulcan Iron

Works band-mill ?

A. No, sir.

X. Q. 108. Now, I will show you a model marked

" Exhibit 40," which is claimed to be a model of the gen-

eral outline of their band-mill, in so far as the outside

support is concerned, and will ask you if you under-

stand the construction of a mill made according to that

model ?

Mr. Wright. I object to those questions, as not cross-

examination, and not relevant to anything called out by

the direct examination. I have no objection, if Mr. Miller

desires to make this witness his own witness.

Mr. Miller. I have finished cross-examining the

witness, and I will make the witness my own for this

purpose.

X. Q. 109 (X. Q. 108 repeated).

A. Do you mean by that question, do I understand

the mechanical construction ?

X. Q. 110. I mean the mechanical construction and

general operation of a mill made that way.

A. Well, I think I would; yes, sir.

X. Q. 111. What is the object of that outside sup-

porting column !

A. Well, that is, in the main, supposed to make a per-

fectly stiff support between the upper and lower outside

bearings of the wheels.

X. Q. 1 12. Now, assuming that that outside support is

made in two hollow castings, with flanges at the end of

each one planed oil' so as to make smooth connecting sur-

faces, and that the two are placed together, flange upon
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flano-e, and securely bolted to the main frame or column

by bolts running through the flanges which you see on

the mill, I will ask you whether, in your judgment, that

would make a rigid outside support in a band-mill for the

band-wheel shafts ?

A. I should consider it would, if it was properly done.

X. Q. 113. Would you think it would form any more

of a rigid support in that case than it would if the outside

support was all cast in a single piece ? <
i

A. I would not. 7 /:

X. Q. 114. Why not?

A. Well, because it is bolted together at the point of

junction, and if those connecting surfaces are planed off

and bolted together there, there is no reason why it

should be any better than if it was all cast in one piece.

X. Q. 115. Well, now, in that instance, would you or

would you not call that an integral outside support, or an

integral column 1

Mr. Wright. I object to the question, as wholly im-

material as to the nature and meaning of the term inte-

gral. It is a matter of law, and the witness's idea of its

meaning is immaterial.

A. I would like, before answering that question, for

you to explain to me just the meaning of the word inte-

gral.

X. Q. 116. Well, I will ask you whether you under-

stand the meaning of the word integral ? 4

A. I do not.

X. Q. 117. Then you cannot answer the question, be-

cause you do not understand the expression, is that it ?

A. That is it.
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X. Q. 118. There was one other question I wanted

to ask you in regard to your own patent, "Exhibit 34,"

that I referred to. I will ask you how many band-saw

mills have been made and sold according to the specifi-

cation of this patent, if you remember ?

A. As I said a while ago, there isn't any mills made

exactly according to the specifications laid down in that

patent. When we got to making the mill, we discovered

it was necessary to make some little changes, but in no

way affecting the patent at all. We embodied the prin-

cipal feature shown in that patent. There are probably

a dozen mills. I don't remember just how many, but I

would say a dozen, anyway, that were sold.

Re-examination of Dempsey B. Hanson.

R Q. 1 (by Mr. Wright). Mr. Hanson, at the time

when you were working with the Meiners mill, were the

other mills in the same place at that time made of wood

or iron frames ?

A. The column proper was made of wood.

R. Q. 2. In all the mills ?

A. Yes, sir.

R. Q. 3. Well, now, suppose that the framework of

the Meiners mill had been made of iron instead of wood,

would that have been more practical as connected with

a new mill ?

A. Yes, sir; I think it would a little.

R. Q. 4. Because of the rigidity?

A. Well, because of the rigidity, and because of its

being less liable to come and go by dampness. Wet and
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dry weather affects the timber more or less, you know,

springing, according to the weather, more or less.

R Q. 5. Are you familiar with the general construc-

tion of the framework of the large iron mills that have

been made since iron frames in band-saw mills have come

into general use.

A. I am; yes, sir.

R Q. 6. Were the castings of those frameworks, or

any of them, at any time, to your knowledge, made solid

— the columns, I mean ? __ d

A. You mean all cast solid ?

R Q. 7. Yes.

A. Not that I know of. Oh, no; let me see, — there

was one, the Singer, Davis & Company's mill. The first

cast column they made, it was n't what you might call a

solid casting, but it was n't hollow, cored out. It was

made in the shape of what you might call an eye-beam

rolled iron; that is, wrought iron. It was cast in that

shape, with ribs all cast in to strengthen it up. In place

of being cored hollow, it was melted in the open sand

hollow.

R Q. 8. Was it what is called rib-sections ]

A . Yes, sir. It was made that way to make the col-

umn stiff, in place of coring it out and making it hollow.

They made the casting in the open sand, so as to make

openings in it to lighten it, and at the same time make it

solid.

R Q. 9. It was practically hollow, then,— what you

would consider hollow ?

A. Well, to a certain extent, practically, yes, sir.

R Q. 10. Well, this, then, is the construction called
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rib section, in contradistinction to the construction called

box-section ?

A. Yes, sir ; that is what I would term it.

R. Q. 11. Describe, for the benefit of the court, the

difference between rib-section and box-section in the con-

struction of hollows ?

A. In the rib-section the casting is done in open work,

and there is no core-work connected with it; that is, not

with the main casting. There is some small core-work

probably, but in the main casting there is no core-work

used in it, while in the core there is a main column made,

and the easting run around the core as a casting.

R. Q. 12. When the column is finally completed ac-

cordino* to the rib method of casting does it consist of

solid iron through and through, or is there a hollow

space ?

A. There is no hollow space in a rib-section as com-

pared with the other. There would be openings all

around the outside of it similar to what you might call

shelving.

R. Q. 13. Except that mill which you say was cast

in rib-sections, did you ever know of any other large iron

mill with its columns made solid, or made in rib- section

castings ?

A. No, sir; I don't call to mind any other.

R. Q. 14. Are you familiar with the band-saw mill

of the complainant described in his patent, and known, I

believe, as the Climax mill? . .

(

A. No, sir. . !

R. Q. 15. Have you ever seen it ?

A. Save I ever seen the patent?
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R Q. 16. Yes.

A. No, sir ; I never saw the patent.

R Q. 17. Have you ever seen the mill in actual

operation ?

A. Yes, sir ; at Navarro.

R Q. 18. Then you are familiar with the operation

of that mill ?

A. No, sir ; I am not what you might term familiar with

it. I was in the mill one day and saw it running. I was

standing off perhaps twenty feet from it and saw it run.

R Q. 19. If a mill of that kind were made of wood

instead of iron, would it be as effectual a machine 1

A. I would n't consider it so, by a good deal.

R Q. 20. Would your mill be as effectual if made in

wood ?

A. No, sir ; it would lack a good deal of it.

R Q. 21. What would be the deficiency in a wood

machine made according to Smith's design as described in

his patent.

Mr. Miller. That is objected to, on the ground that

that he has testified that he never saw or read the patent.

R Q. 22. Did you so testify, that you never saw or

read the patent ?

A. I don't remember that I did, but I would testify

to that fact if the question was asked me, because I

have never seen the patent of the Climax mill, or read it.

R Q. 23. Oh, I did n't understand that. Then I will

withdraw the question objected to by Mr. Miller.

Did I understand you to say that you did not consider

the Meiners machine practical, when compared with the

modern machines %
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A. Well, no ; I would not.

R Q. 24. I understood you to say that the Meiners

machine did actually saw mahogany in your presence as

effectually as any other machine of that day and date ?

Now, what do you mean by saying that the machine

would not be practical?

A. Well, what we generally term speaking of a prac-

tical mill, or practical machinery of any kind, is, that it is

so much out of date or so deficient in its construction

that it will not in any ways compete in the manufacture

of lumber,— that any part of the lumber it may be de-

signed to manufacture will not in any way compete with

the modern style of machinery.

R Q. 25. I want to know now if the lumber which

the Meiners mill cut out was properly cut?

A. It was.

R Q. 26. Was it cut as well as the present lumber is

cut in the modern machines, as accurately ?

A. Yes, sir.

R Q. 27. It then did practically cut timber as well

as any modern machine; is that what I understand?

A. Yes, sir.

R Q. 28. But it didn't cut so much?

A. That was the trouble.

K. Q. 29. And when you say it was not as practical

a machine, you mean that a saw-mill owner could not

make as much profit out of that machine as he could out

of a modern machine i

A. That is what I moan, because a man couldn't af-

ford to run it, because lie couldn't cut enough lumber.

R Q. :;0. I understood you to say that you didn't
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think there was very much in the device shown in your

patent for a sensitive automatic straining-gear. Am I to

understand that you do not consider that there is very

much advance over machines theretofore in use that did

not have knife-edge bearings?

A. Yes, sir; that is what I mean; that is, that the

simple fact of the knife-edge bearings is carrying the

point just a little bit farther than there is any necessity

of, when it comes down to the practical running of the

mill.

R Q. 31. Do I understand you to mean that the

modern sensitive straining devices made with knife-edge

bearings possess more advantage for the purpose of lead-

ing unskilled persons to believe them superior than they

possess actual superiority over the former straining de-

vices ?

A. Yes, sir.

R Q. 32. Then the value of your patent was more to

catch the eye of the market; is that it ?

A. Yes, sir.

R Q. 33. How many of the band-saw mills at pres-

ent in actual use throughout the United States have you

personally seen or worked %

A. That is a pretty hard question for me to answer.

E. Q. 34. Well, about how many ?

A. What proportion of them, do you mean, or how

many \

R Q. 35. No; how many of the different patterns of

band- mills ?

A. You mean how many of the different makes ?

R Q. 36. Yes; of the different makes.
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A. Well, I don't recall to mind any make of a band-

m ill— of any note, anyway— that there is anything said

about much. I don't recall any make of band-mills that

I have n't seen running, except the Vulcan Iron Works

mill.

R. Q. 37. You have seen them all, then ?

A. All except the Vulcan Iron Works mill.

R. Q. 38. Well, is there any marked superiority in

the rigidity of any one make over that of another ;
any

great or marked superiority ?

A. No, sir ; there is n't what you might call any great

or marked superiority in the rigidity. I think that the

mill we are making now,— I think that there is just one

point connected with it that makes it more rigid than any

of the other styles of mills. I could explain that if you

desire.

R. Q. 39. Well, have you observed in any of the mills

that you have seen evidence of any lack of sufficient

rigidity for practical use 1

A. Any of the late designed mills {

R. Q. 40. Yes.

A. No, sir.

R. Q. 41. If there be any superiority in any mill over

any other in the matter of rigidity, is not that superiority

to be discovered more by theoretical consideration and

reflection than bv actual use?

A. Yes; that is the principal part. Of course, if the

proportions ore proper in the construction of the mills

they an- designed, you understand, I mean if the me-

chanical proportions are proper as the mills arc designed,

it is more theoretical than in the practical operation.
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R Q. 42. Now, there is a direct advantage in the

trade, I suppose, to have a machine patented, is n't there,

for selling purposes ?

A. Yes, sir ; certainly there is a big advantage in that.

R Q. 43. Apart from the advantage to be derived

from suing other people, and getting out injunctions and

preventing sales, I mean?

A. Certainly. The advantage is in getting before the

public, and talking to your customers, the fact that you

have got a patented article. They all advertise it as

being patented.

E. Q. 44. That value attaches to the article by reason

of the patent, whether a man ever intends to use his

patent for monopoly or not ?

A. What is that question ?

Mr. Wright. Strike it out. It is not a very clear

question. That is all.

. _ - ... » '

KWHiMWii

Recross-examination op Dempsey B. Hanson.

R X. Q. 1 (by Mr. Miller). Just referring for one

moment to this mill at Chelsea, I will ask you what was

the daily capacity of that mill there which you call the

Meiners mill ?

A. Well, I don't remember just now what the daily

capacity of that mill was, but I can tell you that my recol-

lection is very clear as to the daily capacity of mills for

that purpose ; that is, what was supposed to be the daily

capacity of mills sawing mahogany at that time. It was

from three to six thousand feet of lumber a day. Now,

I don't remember what the capacity of that mill was in a
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dav but anv of the mills in that mill had a daily capacity,

sawing mahogany, was from three to six thousand feet a

day.

R X. Q. 2. What is the daily capacity of mills cut-

ting mahogany with the present form of band-mills \

A. Well, I suppose a man would n't calculate to cut

out over eight or ten thousand. I remember very dis-

tinctly when I was in Boston that a man who had a band-

mill there, of the Hoffman make,— and that was consid-

ered to be better than any of the others that were running

there, and they said that three thousand feet a day was

all they wanted to cut ; that is, to cut it good. It was

n't so much the quantity as the quality of the work,

mahogany being very valuable wood.

K. X. Q. 3 (by Mr. Wright). Then this mill did cut

the mahogany as well as any other mill could cut it ?

A. Yes, sir.

R X. Q. 4. And as good as any mill can cut it now \

A. Yes, sir; as straight and smooth as any other mill.

R X. Q. 5. And that Meiners mill would do that as

well as any mill now known ?

A. I am sure it would.

R X. Q. 6 (by Mr. Miller). The Meiners mill would

not cut the amount per day as the present mills would,

would it i

A. No, sir ; if a man wanted to bring the present mills

up t«> their full capacity he could cut a good deal more

than the Meiners mill could.

\[. \. (I 7. And cut it just as good?

A. iTes, sir.
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Cross-examination of Arthur F. L. Bell (resumed).

X. Q. 422 (by Mr. Miller). Did I understand you

to say, Mr. Bell, that the Koefoed patent, " Exhibit 2,"

did not show the two members of the front support

marked by the letters "C" and "D" to be bolted to-

gether ?

A. Yes, sir.

X. Q. 423. Now, I will call your attention to this word-

ing of the specification: "The two front members, C and

D, of the main frame are made separately and are bolted

to the front of the main column, B, as shown in Figs. I

and II. These members may abut one upon the other, or

be bolted together, if required, flanges being provided for

that purpose." In the light of that portion of the speci-

fication, do you still insist that the patent does not show

that the two members may be bolted together ?

A. In the light of that language, they may be bolted

together. I had forgotten that that language was in the

specification, and, as I said before in my previous testi-

mony, my information about whether these would or

would not be bolted together only came from Mr. Gra-

ham, manager of the Vulcan Iron Works.

X. Q. 424. Would you now say that that Koefoed

patent shows a rigid outside support consisting of two

members bolted together, in view of that statement of the

specification to which I have just referred you?

A. No. The drawing shows that the two members

are bolted directly to the main supporting column, " B,"

but does not show that they are bolted together. But

there is nothing in the construction as shown in the draw-

ings to prevent their being bolted together.



402 Smith et al. v. Vulcan Iron Works.

X. Q. 425. I did n't ask you if the drawings showed

it ; I asked you if the patent showed it, taken as a whole %

A The patent specifies that they may be bolted to-

gether.

X. Q. 426. Then the patent shows that construction,

does it not \

Mr. Wright. I object to the question, on the ground

that what the patent shows is plain.

X. Q. 427 (X. Q. 424 repeated).

A. The patent shows that they may or may not be

bolted together.

X. Q. 428. Isn't that just the same way that the

Meiners patent shows, according to your testimony, that

the outside support and the bracket may or may not be

bolted together ?

A. No, sir ; I don't understand it in that way.

X. Q. 429. You stated in your testimony that the

Meiners patent showed an integral outside standard

bolted to the main frame, and, in support of that, you

referred me to lines 55 to 58 of the specification, which

-aid that that construction might be made, notwithstand-

ing the fact that the drawing does not show it. Now,

then, you apply a different rule of construction to the

Koefoed patent, in which the specification says that the

two outer supports, "C ' and "D," may be bolted to-

ther, and flanges are provided for that purpose, al-

though that construction is not actually shown in the

drawing. \<>w, why do you apply a different rule of

construction in speaking of the Koefoed patent to what

you apply when Bpeaking of the NTeiners patent?

A. For this reason, in the Koefoed patent there is no
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intention of changing the construction of the machine. It

refers only to an addition of bolts, whereas in the Meiners

patent it is clearly understood that the construction of

the outer support, " C2," in relation to the main support,

" Cl," must be changed from what is shown in the draw-

ing to conform with the construction as specified in those

lines referred to. It is not a question of only the addi-

tion of bolts, but it means that they are cast different

members of the machine, either together or separately.

X. Q. 430. I notice from the Century Dictionary that

the word integral is denned in one place as relating to a

whole composed of parts specially distinct. Now, under

that definition would you not call the Koefoed outer sup-

porting column an integral column ?

Mr. Wright. I object to the question, on the ground

that it is not cross-examination, as the witness was not

called upon to give his opinion of orthography, but of

mechanics, and the question asks an orthographic mean-

ing of an English word, and if the witness is to be exam-

ined upon this question, 1 insist upon it that he be con-

sidered as a witness for the complainant ; and I object to

the question, on the further ground that it is wholly im-

material as to what the Century Dictionary may define to

be the meaning of the word integral ; and on the further

ground, that the book referred to is not in evidence, nor

sufficiently described ; and on the fourth ground, that it

is not authority in law ; and on the fifth ground, that it

is not authority yet as to the meaning of English words.

A. I would not call it an integral column, according

to my understanding of the word as used or understood

by me in mechanics.
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X. Q. 431. Now, I did not ask you that question,

Mr. Bell, because you have already given your views on

that subject. I ask you whether or not you would call

it an integral standard, if that definition given by the

Century Dictionary controls and determines the meaning

of the word integral to be ?

Mr. Wright. I object to the question, as wholly irrel-

evant and immaterial, and not cross-examination ; and I

repeat the former objections to apply specifically to this

question.

A. No.

X. Q. 432. You find in the Koefoed patent, do you

not, a supporting frame ?

A. Yes, sir.

X. Q. 433. Do you find vertically adjustable bearings

for the upper band-wheel shafts mounted in said frame ?

A. Yes, sir.

X. Q. 434. Do you find a transverse shaft mounted

on knife-edge bearings ?

A. No; I do not find a transverse shaft mounted on

knife-edge bearings. I find a transverse shaft and brack-

ets fastened to the said shaft, and said brackets resting on

knife-edge bearings.

X. Q. 435. Well, that is practically mounting a shaft

on knife-edge bearings, is it not?

A. Not technically so.

\. Q. 436. What is the shaft mounted on, then, in

the Koefoed patent '.

A. The shaft is mounted on the outside arms fastened

to each end of the shaft.
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X. Q. 437. What is the transverse shaft, called the

rock- shaft, in the Koefoed patent, mounted on ?

A. The shaft, with its outside brackets, is mounted on

knife-edge bearings.

X. Q. 438. Would you say that there is shown in the

Koefoed patent a transverse shaft mounted on knife-edge

bearings, or not?

A. No.
" '"

;
•

X. Q. 439. You would not, would you ?

A. No, sir.

X. Q. 440. And that is your judgment as a mechanic,

is it?

Mr. Wright. I object to the question.

A. Yes, sir; according to my understanding of the

Smith patent.

. X. Q. 441. I am not asking you anything about the

Smith patent, Mr. Bell. I am asking you solely about

the Koefoed patent.

Mr. Wright. I object to the remark of counsel, on

the ground that it has been made in a tone of voice indi-

eating an attempt to browbeat the witness.

X. Q. 442 (by Mr. Miller). Now, I will repeat the

question, Mr. Bell, and I desire you to discard from your

mind any reference to the Smith patent, because I am

not asking about the Smith patent, but am talking about

the Koefoed patent, and that alone. I will ask you

whether or not, in your judgment as a mechanic, there is

or is not found in the Koefoed patent a transverse shaft

mounted on knife-edge bearings 1

A. No, sir.
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X. Q. 443. Now, that is your judgment as a mechanic,

is it?

A. Yes, sir.

X. Q. 444. And you are willing to go on record un-

der oath as stating that fact as a mechanic, are you 1

Mr. Wright. I object to the question, and I advise the

witness that he is not bound to answer it, as in form it is

vexatious, and that the witness having already given his

opinion under oath. You can answer that or not if you

please, Mr. Bell.

A. I will say yes.

X. Q. 445 (by Mr. Miller). Do you find any attach-

ments to the rock-shaft in the Koefoed patent secured to

the same to support the bearings of the upper band-wheel

shaft ?

A. I do.

X. Q. 446. You find the weighted lever there, of

course, do you not ?

A. Yes, sir.

X. Q. 447. Is that weighted lever secured upon the

rock-shaft between the knife-edge bearings to counter-

poise the bearings of the upper band-wheel shaft and

provide a sensitive automatic adjustment for the same,

whereby the saw is kept at the proper tension ?

A. Yc>. sir.

X. Q. 448. Now, you stated that you did not find in

the ELoefoed patent a transverse shaft mounted on knife-

edge bearings. Do you not find the equivalent of that

device j thai is t<> say, something which accomplishes the

same purpose in substantially the same way ?
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A. I find a device which accomplishes the same pur-

pose.

X. Q. 449. What device is that? Just specify it on

the drawings of the Koefoed patent.

A. It is the shaft, " N," having brackets attached at

each end, said brackets or arms, " Ml " and " M2," rest-

ing on knife-edge bearings.

X. Q. 450. There are brackets projecting from the

column in the Koefoed patent, are there not, to act as a

seat for the knife-edge bearings attached to the transverse

shaft ? I

A. Yes, sir.

X. Q. 451. Now, I call your attention to the follow-

ing language of the Smith patent, between lines 36 and

43, on page 3 of the specification, which reads as follows

:

" I have shown and described what I believe to be the

" simplest and best means of embodying my invention

;

" but it is obvious that many mechanical changes may be

" made without departing from its spirit and scope, and

" I would hence have it understood that I consider all

" such mechanical changes as mere modifications of my
" invention." Now, in view of that statement, and in

view of the fact that the Patent Office allowed that pat-

ent with that statement in it, what is the basis of your

assertion that Mr. Smith must be limited to the specific

combinations shown in his patent ?

A. Well, I can't see that they limited anybody else,

or else the Patent Office would not have granted this pat-

ent to Koefoed.

X. Q. 462. Is that the reason or basis for that state-

!
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nient, namely, that subsequently a patent was granted to

Koefoed ?

A. No ;
that is not my only reason. My main rea-

sons are based on the state of the art up to the time Mr.

Smith procured his patent, which state of the art showed

many forms of straining devices.

(Examination continued, in conformity with agreement

of counsel, until Saturday, April 23, 1892, at half-past

ten o'clock, a. m.)

Saturday, April 23rd, 1892.

Present: Mr. Miller, of counsel for complainant; Mr.

Wright, of counsel for respondent.

Cross-examination of Arthur F. L. Bell (resumed).

The Witness. Since thinking over the number of patent

suits against the Consolidated Piedmont Cable Company

in which I have appeared as a witness, I have remem-

bered that there were six cases instead of five, and that

the sixth case was decided in favor of the Consolidated

Piedmont Cable Company, that suit being for a paving-

plate used on the cable road.

X. Q. 4G3 (by Mr. Miller). That was on the Eppels-

heimer patent for a tube, was it not?

A. Yes, sir.

X. Q. 464. And the invention there, or rather the

alleged invention, consisted in making certain openings

in fche tube at different points along its track for the pur-

pose of allowing access from the outside to the interior

of the tube !
•

>

A. Yes, Bir.

X. Q, Hi.). And the court held that that patent was
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void because it did not involve any invention, did it

uot \

A. I can't say. I did n't see the court's decision, and

didn't read it; but, just like in the other cases, we just

received word from our attorneys that the case had been

decided in our favor.

Re-examination of Arthur F. L. Bell.

R Q. 1 (by Mr. Wright). Were you present, Mr.

Bell, at the argument of any of those cases?

A. No, sir.

B. Q. 2. Look at the exhibit in this case, marked

" Samuel B. Smith vs. Vulcan Iron Works. Complain-

ant's Exhibit Complainant's Mill. David S. Oliver,

Notary Public. Filed April 15, '92. L. S. B. Sawyer,

Clerk. By W. B. Beaizley, Deputy Clerk," and say

whether or not you find on that metal model any ex-

amples of what are known in mechanics as rib-section

castings and box-section castings.

A. I do.

B. Q. 3. Will you please point out and indicate the

box-section casting that you find there, and state its

peculiarities \

A. The main supporting column is a box-section

;

also the outside support between the upper and lower

band-wheels is a box-section. The rear bearing of the

lower band-wheel shaft—
B. Q. 4 (interrupting). Under the bed-plate ?

A. (continuing). Under the bed-plate is supported by

a bracket, which is made in what is called rib-section, it

being a plate strengthened by ribs, and not being hollow

at any point. If I were explaining to a mechanic how
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the lower band-wheel shafts were supported, I would

state that the front bearing was supported by a bracket

made in box-section ; that is, that the bracket was made

hollow; and in explaining what the rear bracket was

supported on, I would say that that bracket was made

in rib-section, there being no core in it, and no part of

the casting being hollow.

(It is stipulated and agreed by and between counsel

for the respective parties herein that the reading of the

deposition of the witness Dempsey B. Hanson and the

signing of the same by him, respectively, are waived.)

(Examination continued, in conformity with agreement

of counsel, subject to agreement and notice.)

Friday, July 8th, 1892.

Present: Mr. Miller, of counsel for complainant; Mr.

Wright, of counsel for respondent.

Re-exam i nation of James T. Ludlow, ox Behalf of

Respondent.

R. Q. I (by Mr. Wright). Mr. Ludlow, you are the

same gentleman who has been heretofore examined in

this matter and testified?

A. Yes, sir.

II. () 2. You are in the employ of the Vulcan Iron

Work- !

A. Yes, sir.

I!. Q. 3. Can you produce the drawings of the band-

mill built by the Vulcan Iron Works for Mr. Falk >

A. Y -. :r; and I now produce them.

R, Q, i. Are these drawings now before you the ones

which were used in the erection of the mill in the shop i
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A. Yes, sir.

(It is stipulated and agreed by and between counsel for

the respective parties herein that a photograph may be

taken from the original tracing, of which the drawing

now produced by the witness is a blue-print, and intro-

duced in evidence on the trial of the case before the

Court, in place of the document now produced. The

document here produced by the witness is marked for

identification " Respondent's Exhibit 47.")

R Q. 5. Mr. Ludlow, do you remember a drawing

purporting to represent the Vulcan band-saw mill which

was advertised in the publication known as the " Pacific

Coast Wood and Iron"?

A. A cut?

R Q. 6. A cut, yes.

A. Yes, sir.

R Q. 7. I now call your attention to " Exhibit A,"

which is page 80 of that publication, and ask you if that

is the cut that you refer to ?

A. Yes; it is.

R Q. 8. Do you know when that cut was made ?

A. Taking it from a bill from the engraver, his bill is

dated October 10th, 1890.

R Q. 9. By whom was it made ?

A. E. Schultze.

R Q. 10. From what data was it made?

A. It was made from a photograph.

R Q. 11. A photograph of what ?

A. Of the band-mill.

R Q. 12. Which band-mill?

A. The Falk mill.
r
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R. Q. 13- Who was the draughtsman who made it 1

A. I made the photograph.

R Q. U. Was there any other data given you be-

sides the machine and the photographic apparatus ?

A. No, sir.

R. Q. 15. How many band-saw mills have the Vulcan

Iron Works built up to date ?

A. Three.

R. Q. 16. Including the first mill, the Falk mill ?

A. Yes, sir.

R. Q. 17. When did the Vulcan Iron Works start to

build the Falk mill ?

A. The order is on our book, July 22, 1890.

R. Q. 18. When was it completed?

A. September 30, 1890.

R. Q. 19. When did the Vulcan Iron Works com-

mence to build the next mill ?

A. December 30, 1890.

R. Q. 20. It started to build the second mill ?

A. Yes, sir.

R. Q. 21. When did it complete that second mill?

A. It was finished April 1st, 1891.

R Q. 22. When was the third mill commenced ?

A. It was started October 14, 1891, and finished Feb-

ruary 1st, 1892.

R. Q. 23. Was the second mill built by the Vulcan

[ron Works,— that is, the one after the Falk mill, built

on the same design as the Falk mill i

A. No, sir.

R. Q. 2 1. Upon what design was that mill built?

A. The second one?
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R Q. 25. Yes.

A. It was built on the design of Mr. Koetbed's patent.

R Q. 26. Was it built according- to the specification

shown in " Respondent's Exhibit 2," being letters patent

No. 468,303, granted to C. J. Koefoed, and dated Feb-

ruary 2nd, 18921

A. Yes, sir.

R Q. 27. How about the third mill ?

A. The third mill was built on the same design.

R Q. 28. Has the Vulcan Iron Works ever built any

other mill on the same design as the Falk mill?

A. No, sir.

R Q. 29. Did you cause a search to be made for a

letter said to have been sent by Messrs. Langhorn and

Miller to the Vulcan Iron Works some time before the

commencement of this action ?j

A. Yes, sir.

R Q. 30. Did you succeed in finding any such letter?

A. No, sir.

R Q. 31. Did you make a thorough search ?

A. Yes, sir.

Mr. Wright. Now, Mr. Miller, if you will produce a

copy of the letter, I am willing to allow it to go in.

Mr. Miller. I think you refer to a letter to Mr. George

J. Murray, that was dated December 29th, and I got

your answer to that letter, and he says here, " In reply

to your letter of December 29," so that must be the date

of the letter that I referred to.

Mr. Wright. I am willing to let this letter go in
;
and

it being understood that Mr. Miller will produce a copy

of any letter that he may have written to the Vulcan
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Iron Works on the subject of this patent; the letter, of

course, being subject to our examination.

Mr. Miller. Certainly.

R. Q. 32. I now show you, Mr. Ludlow, a model

marked "Samuel R Smith vs. Vulcan Iron Works.

Complainant's Exhibit Defendant's Model. David S.

Oliver, Notary Public," purporting to be a model of

the mill built by the Vulcan Iron Works for Mr. Falk,

and I ask you if there any differences between that

model and the mill actually built.

A. There are, as far as the model goes. It is not

complete ; that is, the model does not represent a com-

plete machine.

R Q. 33. Well, so far as it goes, are there any differ-

ences ?

A. Yes, sir.

1 R Q. 34. Will you be kind enough to point them

out?

g A. The shape of the main column does not correspond

with ours.

R Q. 35. You mean with the shape of the mill built

by you for Falk %

A. Yes, sir. The arrangement at the top of the front

column for adjusting the bearing on the upper wheel-boxes

is different, as is also the shape of the upper portion of the

column. The back bearing on the lower shaft in the

model is entirely different from that on the machine. The

method of carrying the worm-wheel on the straining-gear

is different. Otherwise 1 sec no particular difference.

Mi-. Wright, There is one thing further, Mr. Miller,

that 1 desire to oiler in evidence, and it is the file-wrap-
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per and contents, showing the procedure in the Patent

Office in the matter of the application of Mr. Smith for

his letters patent, and we have written and telegraphed

for them, and for some inexplicable reason it has not ar-

rived yet. I was informed by my client that he wrote

several weeks ago in regard to it. Now, if it can be pro-*

duced on the trial, I would ask your consent to do so.

Mr. Miller. There is no objection.

i

i

Cross-examination of James T. Ludlow.

X. Q. 1 (by Mr. Miller). What is the main difference

in the shape of the main column that you have just been

testifying about in this model and in the Falk mill ?

A. The main column of the Falk mill is not so large

at the top, and tapers gradually towards the bottom, as is

shown on the drawing " Exhibit 47."

X. Q. 2. Somewhat after the shape of a pyramid, then,

though not to such an extent. ___

A. Yes, sir.

X. Q 3. That on the model represents a square col-

umn throughout ? <

A. Yes, sir.

X. Q. 4. Now, what is the difference in the arrange-

ment that you spoke of on the top of the front column for

adjustment ?

A. Well, instead of clamping directly on the upper

wheel-box column, the Falk mill has an independent ad-

justable box inside of that outside upper column ?

X. Q. 5. It is a difference in the construction of the

box, then, is it ?

A. Yes, sir. _
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X. Q. 6 (by Mr. Wright). How far adjustable]

A. In what way ?

X. Q. 7. " Adjustable" is a very wide term.

A. Well, for taking up the wear on this sliding column.

X. Q. 8 (by Mr. Miller). It forms a vertical adjust-

ment ?

A. No, sir ; this is merely a side adjustment for tak-

ing up the wear.

X. Q. 9 (by Mr. Wright). You mean in the Falk

mill?

A. Yes, sir.

X. Q. 10 (by Mr. Miller). There was a vertical ad-

justment also in the Falk mill, was there not ?

A. Yes, sir.

X. Q. 11. What was the difference in the rear bear-

ing of the lower shaft ?

A. Well, it is quite extensive, and you can see it by

comparing the model referred to with the drawing " Ex-

hibit 47."

X. Q. 12. Does the drawing " Exhibit 47 " show the

arrangement ?

A. Yes, sir.

X. Q. 13. Mr. Ludlow, who made this blue-print

" Exhibit 17
1

'

?

A. Well, the blue-print was made from an original

tracing which 1 made.

X. Q. II. You made the tracing?

A. Yes, sir.

\. (). 15. From what did you make the tracing ?

A. Well, it was made from the original working draw-

ing
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X. Q. 16. Well, who made the drawing?

A. I did.

X. Q. 17. Where did you get your data for making

the drawing ?

A. From Mr. Falk, and under the direction of Mr.

Koefoed, and also some of my own idea.

X. Q. 18. In what shape did you get any directions

from Mr. Falk?

A. They were all verbal.

X. Q. 19. He told you generally what he wanted,

did he?

A. Yes, sir.

X. Q. 20. And they were verbal directions, were

they, you say?

A. Yes, sir.

X. Q. 21. Then he must have been present there

while you were making the drawing ?

A. Part of the time.

X. Q. 22. How much of the time was he present 1

A. Oh, probably a tenth of the time.

X. Q. 23. He was there several times, was he?

A. Yes, sir.

X. Q. 24. And as he would tell you what he wanted,

you would put it clown on paper, would you ?

A. Yes, sir.

X. Q. 24. Did Mr. Falk tell you that he had gotten

certain ideas concerning band-mills in the Eastern States'?

A. No, sir; he did not.

X. Q. 25. What did he say, if anything, about band-

mills in the Eastern States which he had seen ?
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A. Well, I don't remember of his speaking of band-

mills in the Eastern States at all, particularly.

X. Q. 26. When was the band-mill delivered to

Falk ?

;
A. October 9th, 1890.

X. Q. 27. When was it sent to him, do you know %

A. That date.

X. Q. 28. Oh, it was shipped that date?

A. Yes, sir.

X. Q. 29. Do you know when it was paid for ?

A. No, sir.

X. Q. 30. Do you know whether it was paid for in

cash or on time'?

Mr. Wright. That is objected to, as immaterial and

irrelevant.

A. I do not.

X. Q. 31. Well, isn't it customary for the Vulcan

Iron Works to sell on sixty days' time ?

Mr. Wright. We object to that, as irrelevant and

immaterial.

A. Well, that is the general rule; it all depends on

circumstances ; I am not familiar to any great extent with

that part of the business.

X. Q. .">_!. When you say that the defendant con-

structed their second and third mills on different designs

from the Falk mill, do you mean to say that they did not

utilize any of the ideas embodied in the Falk mill at all,

hut that, they mad.- some changes from the design of the

Falk mill?

A. They made changes. )
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X. Q. 33. But they followed the same general plan,

did n't they \

A. Well, the mill taken as a whole, yes.

X. Q. 34. They had the same shape of main column,

did n't they !

A. Yes, sir.

X. Q. 35. Used the same castings for them that had

been used in the Falk mill !

A. Yes, sir.
[

X. Q. 36. And thev had the <ame shape of the out-

side support, had n't they ?

A. Yes, sir.

X. Q. 37. Did they use the same castings for

them ?

A. The same patterns, yes.

X. Q..38. The same patterns '.

A. Yes, sir.

X. Q. 39. How about the straining-gear ?

A. That was different.

X. Q, 40. Did they make new drawings of the strain-

ing-gear \

A. Yes, sir.

X. Q. 41. And those are represented by the Koefoed

patent, I understand '

A. Yes, sir.

X. Q. 42 (by Mr. Wright). Did the two subsequent

mills built by the Vulcan Iron Works follow all the de-

tails of the specification of Koefoed's patent \

A. Yes. sir.

(Testimony closed.)
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Certificate to Depositions.

'

I certify that the foregoing depositions were taken at

the place stated in the caption to said depositions, at the

several times set forth in said depositions, in my presence,

and in the presence of counsel for the respective parties

to the cause in said caption entitled; that previous to

giving his testimony, each of the witnesses in said depo-

sitions named was by me duly sworn to tell the truth,

the whole truth, and nothing but the truth, in said cause;

that said depositions were, except in so far as they were

taken down in writing by the examiner, taken down- in

short-hand writing and transcribed by A. L. Coombs,

pursuant to stipulation and agreement of counsel; that

said depositions, after being so transcribed, were read by,

or by me to, the said witnesses, and signed by them, re-

spectively, except in those cases where such reading and

signing were, by agreement of said counsel, waived, as in

said depositions set forth; and that I have retained said

depositions for the purpose of delivering the same with

my own hand to the court for which they were taken.

Accompanying said depositions, and forming part

thereof, are the several exhibits introduced in connection

therewith, and referred to and specified therein.

I further certify that I am not attorney nor of counsel

tor any of the parties to said cause, nor in any way mter-

ested in the event thereof.

In witness whereof, I have hereunto set my hand this

21st dav of July, A. D. 1892.

S: C. HOUGHTON,
Examiner in Chancery, U. S. Circuit Court, N. Dist. of

CaL
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[Endorsed] Testimony. Filed July 29, 1892. L. S.

B. Sawyer, Clerk. By W. B. Beaizley, Deputy Clerk.

Complainants Exhibit C.

Assignment.

Whereas, Letters Patent of the United States, numbered

442,645, and dated December IGth, 1890, were granted

and issued to me, Samuel B. Smith, for band-saw mill;

And whereas, The firm of Smith, Myers, and Schnier,

of Cincinnati, Ohio, composed of Samuel B. Smith, Ed-

ward Myers, Anthony Schnier, and Ed. H. Myers, desir-

ous of acquiring an interest in and to the letters patent

and improvement aforesaid,—
Now, therefore, I, the said Samuel B. Smith, for and

in consideration of the sum of one dollar to me paid by

the said Smith, Myers, and Schnier in hand paid, the re-

ceipt whereof is hereby acknowledged, T have bargained

and sold, and do hereby assign, transfer, and set over,

unto the said Smith, Myers, and Schnier, the letters pat-

ent aforesaid, together with all my right, title, and inter-

est in and to the same, and in and to the improvement

aforesaid, including all back damages for the unlawful use

of the same, to have and to hold the same unto the said

Smith, Myers, and Schnier, and unto their legal repre-

sentatives and assigns, to the full end of the term for

which said letters patent are granted.

In witness whereof, I, said Samuel B. Smith, hereunto

set my hand and affixed my seal this twentieth day of

December, eighteen hundred and ninety.

SAMUEL B. SMITH. [Seal.]

Witness: Geo. J. Murray,

Frank S. Davis,
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Received for record Jan. 29, 1891, and recorded in

Liber U 43, page 145. of Transfers of Patents.

In testimony whereof I have caused the seal of the

Patent Office to be hereunto affixed.

[Seal] C. E. Mitchell,

Exd. F. C. T. Commissioner of Patents.

[Endorsed] U. S. Circuit Court, X. Dist. of Cal.

Smith v. Vulcan Iron Works. No. 11223. Complainant's

Exhibit C. S. C. H., Examiner. Filed July 29, 1892,

L. S. B. Sawyer. Clerk. By W. B. Beaizley, Deputy

Clerk.

United States Circuit Court, Northern District of California.

Smith 1

j^No. 11223.
i

Vulcan Iron Works.
J

Complainant's Exhibit D. 1

(Patent sued on.)

S. C. H., Examiner.

United States Patent Office.

Samuel R. Smith, of Cincinnati, Ohio.

Band-saw Mill.

Specification forming part of Letters Patent No. 442,645,

dated December 16, 1890.

Application filed September 24, 1889. Serial No. 325,-

950. (No model.)

T< i all whom it may concern.

II. it known that I. Samuel P. Smith, a citizen of the

I 'nit. d Stati 9, and a resident of Cincinnatii in the county

of 1 Hamilton, and Btate of Ohio, have invented certain new
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and useful improvements in band-saw mills, of which the

following is a specification.

The objects of my invention are, first, to so improve the

supporting-frame of band-saw mills, that the operative

parts may be readily applied in position for use, and when

once adjusted, they will be firmly and permanently sup-

ported in true alignment; second, to provide means to

rapidly adjust the machine to the duty required of it; and

third, to provide means for hanging or supporting the

upper band-wheel and its bearings, whereby the saw will

be automatically strained to the proper tension and run

true, regardless of the duty or load put upon it.

Its object is also to lessen the number of parts usually

considered necessary in this class of devices, to adapt the

mill to be used for all kinds of material.

These objects I accomplish, mainly, by so constructing

the frame of the machine that the band-wheels may be

kept in true alignment, no matter what tension will be

brought upon the saw.

In machines of this kind heretofore constructed, the

supports for the bearings of the upper and lower band-

wheels were made separate, and independently attached

to the supporting-frame. The strain of the saw, of

course, tended to draw the upper and lower band-wheels

at an angle to each other, thereby causing the saw to run

unevenly, or require separate adjustment of the upper

band-wheel, vertically, as well as what is known as

u
cross-line adjustment," to make the saw run true after

each straining or slackening of the saw-tension. To

overcome these defects, I have provided a single casting,

which is firmly secured to the supporting-frame, in such
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manner as to receive the front bearings of both band-

wheels. I have also provided a back bearing for the

shaft of the upper band-wheel, which is simultaneously

adjusted with the front bearing to strain the saw. and to

automatically keep it strained to the proper tension, but

which is also capable of an independent adjustment, later-

ally, vertically, and lengthwise, of the shaft by a single

movement, each of which adjustments tends to make the

saw run in the same direction, so that by a single move-

ment the upper band-wheel is quickly adjusted to the

duty required of it, without throwing its shaft-bearings

out of alignment.

The invention consists, also, in minor details of con-

struction not heretofore enumerated, but which will be

fully understood from the following description of the

accompanying drawings, and the summary of the inven-

tion particularly referred to and pointed out in the claims.

Referring to the drawings, in which like parts are in-

dicated by similar reference letters wherever they occur

throughout the various views, Figure 1, is a view, partly

„, 8ide elevation and partly in section, of a band-mill

embodying my invention. Figs. 2 and 3 are detail vi< ws

i„ transverse section, taken, respectively, through lines

x x, and v. v. of Fig. 1, illustrating the moans by which

fche back bearing of the upper band-wheel shaft is ad-

justed Fig. 4 is a front elevation of the band-wheel,

with some of the parts, as the back guides and hearings

for the Baw, etc., removed.

The log-carriage, which is no pari of my invention, is

aol shown 'm any of the views.

Referring to the parts, A is the base-plate, which is a
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broad, heavy, casting, planed upon top and bottom, and

securely bolted to bed-timbers, B, or any suitable founda-

tion.

I C is the supporting-frame of the saw, which is prefer-

ably a circular upright column, terminating in a broad

flanged base, which is securely bolted upon the bed-plate,

A. The column, C, has cast with it projecting bearing

surfaces, which are planed off to receive the band-wheel

supports and back guides for the saw.

The front support of the band-wheel shaft is a single

hollow casting, consisting of the horizontal portion, D.

which has outwardly projecting flanges, d, which are

planed off to joint against the planed seat upon the col-

umn, C, to which it is securely held by bolts and the

vertical columns, Dl, D2, which receive and support the

boxes or front bearings of the band-wheel shafts. The

same casting also comprises the hood or shield, D3,

which overhangs the lower band-wheel, and has an upper

segmental flange, through which securing-bolts pass to

assist in holding the forward casting to the frame, C.

The lower end of the arm, D2, is shaped to receive the

boxes or bearings for the forward end of the lower band-

wheel shaft, E. The opposite end of this shaft is sup-

ported in a hanger, El, secured to the base-plate, A,

and bearing against one of the foundation timbers, B. It

is intended that the lower shaft, E, be permanently fixed,

and be driven by a pulley, E2, secured upon shaft, E.

The upper front bearing, F, of the upper band-wheel

shaft, Fl, is axially secured upon top of a column or

trunnion, F2, which fits snugly into a bore in the upper

arm, Dl. of the casting which forms the support for both
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front bearings of the band-wheels. The trunnion, F2,

is tapped at its lower end to receive a screw shaft, F3,

the lower end of which rests in a step in the outer end of

an arm. g, which arm is secured upon a shaft, G.

The box. F4, which journals the rear end of the upper

band-wheel shaft, Fl, rests upon and is eccentrically con-

nected to a trunnion, H, which is fitted into a tube, h,

which is connected by laterally projecting flanges, hi, to

the upright column, C. The trunnion. H. like the trun-

nion. F2, is perforated and screw-tapped from below to

receive a shaft. Hi. the lower cone end of which rests in

the step at the end of an arm. o<l . secured upon the rock-

shaft. G, precisely the same as the lever-step, g, which

supports the screw-shaft. F:5. It will be seen, therefore,

that in the normal position both the front and rear

supports for the bearings of the upper band-wheel shaft

st upon arms, g andgl, which arms are secured upon the

shaft, G. The shaft, G, is supported upon brackets,

which project inward from the rear of column, C. and the

front of the casting, D, Dl, D2, by knife-edge bearings.

The hardened steel knife-edge bearings, g3, are let into

the shaft, G, and the steel plates, g4, wh ch are secured

upon the brackets, have V-shaped grooves, which receive

the knife-edge bearings, and keep the shaft, G, which I

do other bearings but its knife-edge supports, in position.

The lever, K. which is Becured upon the shaft, G,

between its bearings, projects out through an opening in

the column, (
'. and has a rod, k, looped or hooked ov< r

ir near the end. This rod has its lower end screw

threaded to receive a cap-nut, kl. to support the weights,

k2, by which the upper hand-wheel and its supports are
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counterpoised. By this arrangement it will be seen that

the upper band-wheel shaft is supported upon the arms,

g, gl, of the rock-shaft, G, and that the rock-shaft arms

are held in the desired position by the weights suspended

from the end of the rock-shaft lever, K, so that the

tension of the saw is regulated by the weights, k2, the

number of which may be increased or diminished at will

to make the tension very sensitive, and thereby enable

the saw to automatically adjust itself to the duty required

of it.

In order to strain the saw to the proper tension, which

is done by elevating or depressing the trunnions, H and

F2, and to elevate and depress these trunnions simulta-

neously, I have secured upon the shafts, Hi and F3, by

spline connections, worm-wheels, Fo and H2, arranged

between suitable bearings, which will hold the worm-

wheels in the same horizontal position, while permitting

the shafts, F3 and Hi, to slide through them, and have

arranged a worm, I, to mesh with these worm-wheels,

which worm is mounted in bearings in the column, C,

and has secured upon its rear end a hand -wheel, II, by

which the worm is turned in one or the other direction

to rotate the worm-wheels, Fo and H2, and thereby the

screw shafts, F3 and Hi, to elevate or depress the trun-

nions, F2, H, simultaneously.

It is necessary in machines of this class to provide

independent adjustments for the upper band-wheel shaft,

or rather for one end of it, so as to keep the saw truly in

position upon the upper band-wheel, no matter what kind

of material is being operated upon. It is found in prac-

tice that if the band-wheel shaft is adjusted so that the
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saw will run perfectly true when cutting soft or green

wood it is liable to run if hard, knotty, or uneven grained

wood should be run through the mill. This tendency of

the saw to " run " may be remedied by an independent

adjustment of one end of the upper band-wheel shaft,

either bv elevating the rear bearing of the shaft, or

depressing it, by throwing it sidewise in either direction,

which is called "cross-line adjustment," or by throwing

the upper band-wheel forward or back, which is known

to the trade as "end adjustment." Of course, either ot

these adjustments tends to throw the bearings of the

shaft more or less out of alignment, and if only one of

the three adjustments be employed to make the saw

run true upon the upper band-wheel, the hearings are

considerably disturbed. I have, therefore, prov.ded a

means by which the three adjustments may be atta.ned

by a single movement, and each of the three tending to

make the saw run in the same direction, so that the front

and rear boxes are not perceptibly thrown out of align-

ment. The means by which this result is accomplished

will now be described.

Referring now to Figs. 1 to 3, inclusive, it will be

•en, first, that the rear bearing for the shaft, Fl, is

eccentrically mounted upon the trunnion, 11. so that any

rotary movement of the trunnion would tend to change

the cross-alignment of the shaft, Fl, and would also by

the same movement draw the shaft endwise, or pull it

longitudinally, so that the upper band-wheel would he

drawn nearer to or farther from the column, ('. and

would, of course, change the position of said wheel rela-

tively to the position of the lower hand-wheel, winch
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wheel is fixed. It will also be seen that any rotary

movement of the trunnion, H, while the screw, Hi, is

held permanent, would either elevate or lower the trunnion,

H, and the back bearing, F4. I have, therefore, splined

upon the trunnion, H, at its lower end, a worm-wheel,

H3, and have arranged a worm, H4, journaled in bearings,

secured to the column, h, and actuated by a hand-wheel,

H5, to mesh with said worm, whereby a slight movement

of the hand-wheel, H5, will turn the trunnion, H, and

effect the three adjustments above named, each of which

tends to throw the saw in the direction desired. For

instance, if the saw have a tendency to run to the front

of the upper band-wheel, a turn to the left of the wheel,

H5, will slightly lower the rear bearing of shaft, Fl,

throw it to the side, which tends to make the saw

run inward, and at the same throw the upper band-

wheel slightly forward, because the rear bearings of the

shaft, Fl, are fixed so that the shaft cannot move end-

wise in them, while the shaft has longitudinal play in its

front bearings. The reverse movement of the hand-wheel,

Ho, produces, of course, the opposite effect. The screw-

shafts, F3 and Hi, are preferably of steel, and their lower

cone ends tempered or hardened. The adjusting-screws,

g2, are also of hardened steel, and have countersunk

depressions forming steps for the cone ends of the shafts,

F3 and Hi. The back saw-guides J, Jl, Fig. 1, are of

ordinary construction. The only advantage is in the

peculiar arrangement by which they are both fastened

upon the supporting frame or column, C.

I have shown and described what I believe to be the

simplest and best means of embodying my invention;
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but it is obvious that many mechanical changes may be

made without departing from its spirit and scope, and I

would hence have it understood that I consider all such

mechanical changes as mere modifications of my inven-

tion. .. , ; . .

I claim:—
1. In a band-saw mill, the combination, with the band-

wheels and main supporting frame or column, of an

integral standard, carrying the front bearings of the

upper and lower band-wheel shafts, said standard being

attached to the front side of said main frame or column,

between said band-wheels, substantially as hereinbefore

set forth.

2. The combination, substantially as specified, of the

hollow supporting column, C, and the hollow casting, D,

Dl, D2, centrally secured to said column to furnish rigid

supports for the front bearings of the upper and lower

band-wheel shafts.

3. A support for the front bearings of the band-wheel

shafts, having the flanged horizontal portion, D, to be

secured to the supporting-frame, and the vertical arms,

Dl, D2, cast in one piece with said central portion, the

said part, 131, being bored to receive the adjustable bear-

ing of the upper band-wheel shaft.

4. The combination of the base-plate, A, cast in a

single piece, the column, C, having a flanged base to be

cured to said base, A, the front support for the band-

wheel shafts, consisting of the casting, 1 ), 131, D2, and

shield, D3, together forming a supporting frame for band-

saw mills, substantially as hereinbefore set forth.

5. In a band-saw mill, the combination of the support-
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ing-frame, the vertically adjustable bearings for the upper

band-wheel shaft, mounted in said frame, the transverse

shaft, G, mounted on knife-edge bearings in said frame,

and having arms, g, gl, secured upon said shaft to

support the bearings of said upper band- wheel shaft, and

the weighted lever, K, secured upon said shaft between

the knife-edge bearings to counterpoise the bearings of

the upper band-wheel shaft, and provide a sensitive

automatic adjustment for the same, whereby the saw is

kept at the proper tension, substantially as hereinbefore

set forth.

6. The combination, substantially as hereinbefore set

forth, of the supporting frame, the transverse shaft, G,

having knife-edge bearings, g3, secured in it, the sup-

porting plates, g4, resting on brackets in said frame, the

arms, g, gl, having steps at their outer ends, the hardened

steel adjustment screws, g2, passing through said steps,

the vertically adjustable bearings for the upper band-

wheel shaft, resting upon said screws, the lever, K, se-

cured upon said shaft and projecting through the frame,

the rod, k, upon the outer end of said lever, K, the cap-

nut, kl, upon said rod, and the removable weights, k2,

for the purpose specified.

7. In a band-saw mill, the combination of a vertically

and axially adjustable support for the rear bearing of the

upper band-wheel shaft, the said bearing eccentrically

pivoted upon top of said support, and means, such as

shown, to rotate and at the same time either elevate or

lower said bearing, substantially as and for the purposes

set forth.

8. The combination, in a band-saw mill, of the sup-
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porting column,. C, the tubular bearing, h, secured to it,

the shaft-bearing support, H, fitted to slide and turn in

said bearing, the supporting shaft, Hi, united by screw

threaded connection with said trunnion, the upper rear

bearings F4, for the band-wheel shaft, eccentrically

secured upon the top of said shaft-bearing support, and

means, such as shown, to rotate said shaft bearing sup-

port for the purpose of adjusting the rear bearing of

the band-wheel shaft independent of the front bearing,

substantially as shown and described.

9. The combination, substantially as hereinbefore set

forth, of the vertically adjustable supports for the bearings

of the upper band-wheel shaft, means, such as shown, to

simultaneously adjust said supports to elevate or lower

said shaft, the rear bearings, F4, pivoted eccentrically

upon said rear support, the worm-wheel, H3, splined upon

the rear support, the worm, H4, meshing with said worm-

wheel, and the hand-wheel, Ho, to actuate said worm,

whereby the rear support is rotated within its bearing,

for the purpose set forth.

10. In a band-saw mill, the combination of the column,

C, brackets projecting from said column, a rock-shaft

having knife-edge bearings resting upon said brackets, a

weighted lever, and two arms, g, gl, secured upon said

rock-shaft, with the band-wheel shaft and its boxes, and

rods supporting the boxes, said rods resting upon the

arm jjl< substantially as shown and described.

SAMUEL R. SMITH.

Witn. Franh Davis, •

Geo. J. Murray.

-
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[Endorsed] Filed July 29, 1892. L. S. B. Sawyer,

Clerk. By W. B. Beaizley, Deputy Clerk.

United States Circuit Court, Northern District of Califomia

.

Smith

v. ^No. 11223.

Vulcan Iron Works.
J

Respondent's Exhibit 3.

S. C. H., Examiner.

^
Department of the Interior.

(Vignette.)

United States Patent Office.

To all Persons to whom these Presents shall come, greet-

ing.

This is to certify that the annexed is a true copy from

the Records of this Office of the File Wrapper and Con-

tents in the matter of the Letters Patent granted Samuel

R. Smith, December 16, 1890, Number 442,645, for Im-

provement in Band Saw Mills.

In testimony whereof, I, W. E. Simonds, Commis-

sioner of Patents, have caused the Seal of the Patent

Office to be affixed this 23rd day of January, in the year

of our Lord one thousand eight hundred and ninety -two,

and of the independence of the United States the one

hundred and sixteenth.

(Seal.) W. E. Simonds,

Commissioner.

To the Commissioner of Patents.

Your Petitioner, Samuel R. Smith, a citizen of the

United States, and resident of Cincinnati, in the county

of Hamilton and state of Ohio, pray that Letters Patent
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inav be granted to him for the Improvements in Band

Saw Mills - forth in the annexed specification : and he

herebv appoints Geo. J. Murray, of Cincinnati, Ohio, his

with full power of substitution and revocation.

to prosecute this application, to make alterations and

amendments therein, to receive the patent, and to trans-

act all business in the Patent Office connected therewith.

Samuel R. Smith.

Amount rec

$15.

:iief Clerk.

Cincinnati. Sept. 21, 1889.

Hon. Commissioner of Patents.

Sir, Inclosed please find my check for £15, to \

the first Gov't fee on the application of Samuel R. Smith.

*• Band S MUls also inclosed.

Respectfully,

J. Murray,

PerM.

[Endorsed] U. S. Patent Ofl Sept. 24. 1881

[erk. Serial N - >50. Paper No. ±. L

ters of transmittal filed with appl'n. S. R. Smith.

To all whom it may concern.

Be it known that I. S unuel R. Smith, a citizen of

United Stai a, and resident of Cincinnati, in the

Hamilton, and State of Ohio, have invent

certain new and useful improvements in Band Saw Mills.

of which the following is a speci >n: —
The <»l»j my invention are, tirst. to so improve the

,1* band-saw mills that the operative

parts may 'lily a; -iti«>n for use. and when
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once adjusted they will be firmly and permanently sup-

ported in true alignment. Second, to provide means to

rapidly adjust the machine to the duty required of it.

Third, to provide means for hanging or supporting the

upper band-wheel and its bearings, whereby the saw will

be automatically strained to the proper tension and run

true, regardless of the duty or load put upon it. Its ob-

ject is also to lessen the number of parts usually consid-

ered necessary in this class of devices to adapt the mill

to be used for all kinds of material.

These objects I accomplish mainly by so constructing

the frame of the machine that the band-wheels may be

kept in true alignment, no matter what tension will be

brought upon the saw. In machines of this kind hereto-

fore constructed, the supports for the bearings of the

upper and lower band-wheels were made separate, and

independently attached to the supporting frame. The

strain of the saw, of course, tended to draw the upper

and lower band-wheels at an angle to each other, thereby

causing the saw to run unevenly or require separate ad-

justment of the upper band-wheel vertically, as well as

what is known as cross-line adjustment, to make the saw

run true after each straining or slackening of the saw ten-

sion. To overcome these defects, I have provided a

single casting, which is firmly secured to the supporting-

frame in such manner as to receive the front bearings of

both band-wheels. I have also provided a back bearing

for the shaft of the upper band-wheel, which is simulta-

neously adjusted with the front bearing, to strain the saw,

and to automatically keep it strained to the proper ten-

sion, but which is also capable of an independent adjust-
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ment laterally, vertically, and lengthwise of the shaft by

a single movement, each of which adjustments tends to

make the saw run in the same direction, so that by a

single movement the upper band-wheel is quickly ad-

justed to the duty required of it, without throwing its

shaft-bearings out of alignment. The invention consists

also in minor details of construction not heretofore enu-

merated, but which will be fully understood from the fol-

lowing description of the accompanying drawings and the

summary of the invention particularly referred to and

pointed out in the claims.

Referring to the drawings, in which like parts are

indicated by similar reference letters wherever they oc-

cur throughout the various views :

—
Fig. 1 is a view partly in side elevation and partly in

section of a band-mill embodying my invention.

Fkrs 2 and 3 are detail views in transverse section,

taken respectively through lines x x and y y of Fig. 1,

illustrating the means by which the back bearing of the

upper band- wheel shaft is adjusted.

Fi"\ 4 is a front elevation of the band-mill with some

of the parts, as the bark guides and bearings for the saw,

etc., removed. The log carriage, which is no part of my

invention, is not shown in any of the views.

Referring to the parts, A is the base-plate, which is

a broad, heavy easting, planned upon to]) and bottom,

and Becurely bolted to bed-timbers, B, or any suitable

foundation. C is the supporting frameofthe saw. which

ia preferably a circular upright column terminating in a

broad flanged base, which is securely bolted upon the bed-

plate, A. The column, C, has east with it projecting
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bearing surfaces, which are planned off to receive the

band-wheel supports and back guides for the saw.

The front support of the band- wheel shaft is a single

hollow casting, consisting of the horizontal portion, D,

which has outwardly projecting flanges, d, which are

planed off to joint against the planed seat upon the column,

C, to which it is securely held by bolts, and the vertical

column, dl, D2, which receive any support, the boxes or

front bearings of the band-wheel shafts. The same cast-

ing also comprises the hood or shield, D3, which overhangs

the lower band-wheel, and has an upper segmental flange,

through which securing bolts pass to assist in holding the

forward casting to the frame, C. The lower end of the

arm, D2, is shaped to receive the boxes or bearings for the

forward end of the lower band-wheel shaft, E. The op-

posite end of this shaft is supported in a hanger, El, se-

cured to the base plate, A, and bearing against one of the

foundation timbers, B. It is intended that the lower shaft,

E, be permanently fixed, and be driven by a pulley, E2,

secured upon shaft, E. The upper front bearing, F, of the

upper band-wheel shaft, Fl, is axially secured upon top of

a column or trunnion, F2, which fits snugly into a bore in

the upper arm, Dl, of the casting which forms the sup-

port for both front bearings of the band-wheels. The

trunnion, F2, is tapped at its lower end to receive a screw

shaft, F3, the lower end of which rests in a step in the

outer end of an arm, g, which arm is secured upon a

shaft, G.

The box, F4, which journals the rear end of the upper

band-wheel shaft, Fl, rests upon and is eccentrically con-

nected to a trunnion, H, which is fitted into a tube, h,
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which is connected by laterally projecting flanges, hi, to

the upright column, C. The trunnion H, like the trun-

nion F2, is perforated and screw-tapped from below to

receive a shaft, Hi, the lower cone end of which rests in

the step at the end of an arm, gl, secured upon the rock-

shaft G precisely the same as the lever-step, g, which

supports the screw-shaft, F3. It will be seen, therefore,

that in the normal position both the front and rear sup-

ports for the bearings of the upper band- wheel shaft rest

upon arms, g and gl, which arms are secured upon the

shaft, G.

The shaft, G, is supported upon brackets which project

inward from the rear of column C, and the front of the

castino-, D, Dl, 1>2, by knife-edge bearings The hard-

ened steel knife-edge bearings, g3, are let into the shaft,

G, and the steel plal 4. which are secured upon the

brackets, have V-shaped grooves, which receive the knife-

edffe bearings, and keep the shaft. G, which has no other

bearings but its knife-edge supports, in position.

The lever, K. which is secured upon the shaft. G. be-

tween its bearings, projects out through an opening in

the column, C, and has a rod. k. looped or hooked over

it Deal the end. This rod has its lower end screw threaded

t,. receive a rap nut, kl. to support the weights, k2. by

which the upper band-wheel and its supports are coun-

terpoised.

By this arrangement it will b - d that the upper

band-wheel shaft is supported upoo the arms, g, gl, of the

rock-shaft, G, and that the rock-shaft arms are held in

the desired position by the weights suspended from the

end of the rock-shaft lever, k, so that the tension of the
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saw is regulated by the weights, k2, the number of which

may be increased or diminished at will, to make the ten-

sion very sensitive and thereby enable the saw to auto-

matically adjust itself to the duty required of it.

In order to strain the saw to the proper tension, which

is done by elevating or depressing the trunnions, H and

F2, and to elevate and depress these trunnions simulta-

neously, I have secured upon the shafts, Hi, and F3, by

spline connections, worm wheels, F5 and H2, arranged

between suitable bearings, which will hold the worm

wheels in the same horizontal position while permitting

the shafts, F3, and Hi, to slide through them; and have

arranged a worm, I, to mesh with these worm wheels,

which worm is mounted in bearings in the column, C, and

has secured upon its rear end a hand wheel, II, by which

the worm is turned in one or the other direction to rotate

the worm wheels, F5 and H2, and thereby the screw

shafts, F3 and Hi, to elevate or depress the trunnions,

F2, H, simultaneously.

It is necessary, in machines of this class, to provide in-

dependent adjustments for the upper band-wheel shaft, or

rather for one end of it, so as to keep the saw truly in

position upon the upper band- wheel, no matter what kind

of material is being operated upon. It is found in prac-

tice that if the band-wheel shaft is adjusted so that

the saw will run perfectly true when cutting soft or

green wood, it is liable to run if hard, knotty or, uneven

grained wood should be run through the mill. This tend-

ency of the saw to " run " may be remedied by an inde-

pendent adjustment of one end of the upper band-wheels

shaft, either by elevating the rear bearing of the shaft, or
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actuated by a band wheel, H5, to nieah said worm,

whereby a slighl movement of the band wheel, II >, will

(urn (In- trunnion, Ei, and effect the three adjustments

above named, each of which lends bo throw the saw in

the direction desired. For instance, if the saw have a

tendency to run to the front of tin 4 upper l>;in<l wheel, a

turn to the left of the wheel, ll:
r

), will slightly lower the

rear bearing of shaft, Pi, throw it to the side which tends

to make the saw run inward, and at the same time throw

the upper hand wheel slightly forward, because the rear

bearings of the shaft, Pi, are fixed so thai, the shall can

not move endwise in them, while tin 1 shaft has longitu-

dinal play in its front bearings. The reverse movement

of (he hand wheel, I la, produces, of course, the Opposite

effect. The screw shafts, P3 and Ell, are preferably of

steel, and their lower cone ends tempered or hardened.

The adjusting screws, g2, are also of hardened steel, and

have countersunk depressions, forming steps for the cone

ends of the shafts, F.'i and III.

'I'he hack saw guides, J, Jl, Pig. L, are of ordinary

construction; the only advantage is in the peculiar arrange-

ment by which they are both fastened upon the support-

ing frame or column, ( J.

I have shown and described what T believe to be the

simplest and best means of embodying my invention, but

it is obvious that many mechanical changes may be made

without departing from its Spirit and scope, and I would

hence have it understood that I consider all stich me-

chanical changes as mere modifications of my invention.

I claim:—
l. In a hand-saw mill, the combination of a supporting
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frame and the support for the front bearings of the band-

wheel shaft, said support being formed of a single piece

and secured to said supporting frame, substantially as

hereinbefore set forth.

2. The combination substantially as specified of the

hollow supporting column, C, and the hollow casting, D,

Dl, D2, centrally secured to said column to furnish rigid

supports for the front bearings of the upper and lower

band-wheel shafts.

3. A support for the front bearing of the band-wheel

shafts having the flanged horizontal portion, D, to be se-

cured to the supporting frame, and the vertical arms, Dl,

D2, cast in one piece with said central portion, the said

part Dl being bored to receive the adjustable bearing of

the upper band-wheel shaft.

4. The combination of the base plate, A, cast in a single

piece, the column, C, having a flanged base to be secured

to said base, A, the front support for the band-wheel shafts,

consisting of the casting, D, Dl, D2, and shield, D3, to-

gethor forming * supporting frame for band-saw mills,

Bubstantially as hereinbefore set forth.

In a band-saw mill, the combination of the support-

•„,,, frame) the vertically adjustable bearings for the upper

band-wheel shaft mounted in said frame, the transverse

shaft, G, mounted on knife-edge bearings in said frame, and

having am,., g, gl, secured upon said shaft, to support the

bearings of said upper band-wheel shaft, and the weighted

lever, K. secured upon said shaft between the knife-edge

bearings to counterpoise the bearings of the upper band-

wheel shaft, and provides a sensitive automatic adjustment
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for the same, whereby the saw is kept at the proper ten-

sion, substantially as hereinbefore set forth.

6. The combination, substantially as hereinbefore set

forth, of the supporting frame, the transverse shaft, G,

having knife-edge bearings, g3, secured in it, the sup-

porting plates, g4, resting on brackets in said frame, the

arms, g, gi, having steps at their outer ends, the hardened

steel adjustment screws, g2, passing through said steps,

the vertically adjustable bearings for the upper band-

wheel shaft resting upon said screws, the lever, K, secured

upon said shaft and projecting through the frame, the

rod, k, upon the outer end of the said lever, K, the cap

nut, kl, upon said rod, and the removable weights, k2>

for the purpose specified.

7. The combination of the supporting frame, the

tubular guides for the upper band-wheel supports secured

thereto upon opposite sides, the vertically adjustable

bearings, F2, H, fitted in said tubular guides, the shafts,

F3 and Hi, having their upper ends screw threaded to

enter the bearings, F2, H, and their lower ends resting in

steps, the worm wheels, F5, H2, splined upon said shafts,

and the worm, I, journaled in the frame and meshing

with both worm wheels for the purpose of simultaneously

elevating or lowering the upper band-wheel shafts, sub-

stantially as shown and described.

8. In a band-saw mill, the combination of a vertically

and axially adjustable support for the rear bearing of the

upper band-wheel shaft, the said bearing eccentrically

pivoted upon top of said support and means such as

shown to rotate and at the same time either elevate or
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lower said bearing, substantially as and for the purposes

set forth.

9. The combination, in a band-saw mill, of the support-

ing column, C, the tubular bearing, h, secured to it, the

trunnion, H, fitted to slide and turn in said bearing, the

supporting shafts, Hi, united by screw-threaded connec-

tion with said trunnion, the upper rear bearing, F4, for

the band-wheel shaft eccentrically secured upon the top

of said trunnion, and means such as shown to rotate said

trunnion, for the purpose of adjusting the rear bearing of

the band-wheel shaft, independent of the front bearing,

substantially as shown and described.

10. The combination, substantially at hereinbefore set

forth, of the vertically adjustable supports for the bear-

ings of the upper band-wheel shaft, means such as shown

to simultaneously adjust said supports to elevate or lower

said shaft, the rear bearings, F4, pivoted eccentrically

upon said rear support, the worm wheel, H3, splmed

upon the rear support, and the worm, H4, meshing with

said worm wheel, and the hand wheel, H5, to actuate

said worm, whereby the rear support is rotated within

its bearing, for the purposes set forth.

SAMUEL R. SMITH.

Witnesses: Frank Davis.

( }eo. J. Murray.

<

State <>f ( )hio, )
B8.

( lounty of Hamilton. )

Samuel R. Smith, the above-named petitioner, citizen

of the United States, and resident of Cincinnati, in the

ountyof Hamilton and State of Ohio, being duly sworn,
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deposes and says that he verily believes himself to be

the original, first, and sole inventor of the Improvements

in Band Saw Mills described and claimed in the forego-

ing specification ; that the same has not been patented to

him or to others with his knowledge or consent in any

country ; that the same has not to his knowledge been

in public use or on sale in the United States for more

than two years prior to this application ;
and he does

not know and does not believe that the same was ever

known or used prior to his invention thereof.

Samuel R Smith.

Sworn to and subscribed before me, this 20th day of

September, 1889. Geo. J. Murray,

[l. s.] Notary Public, Hamilton County, Ohio.

[Endorsed] O. K. Serial No. 324,950. Paper

No. i.
Application. Filed Sept. 24, 1889. Saml. R

Smith. U. S. Patent Office. Sept. 24. 1889. Chief

Clerk.

Department of the Interior.

I [
United States Patent Office.

Washington, D. C, October 1, 1889.

Mailed "
2, "

Subject: Band Saw Mills.

Filed Sept. 24, L889. No. 324,950.

Samuel R Smith, care Geo. J. Murray, Cincinnati, Ohio.

Please find below a communication from the Examiner

in charge of the application above noted.

C. E. MITCHELL,
Commissioner of Patents.

f*-
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Room No. 98. Div. XXIX.

All communications should be addressed to " The Com-

missioner of Patents, Washington, D. C."

Claims 1 and 2 do not distinguish from patent No. 6432,

to L. Hedge, May 8, L849, Sawing Machines, Band Saw.

Claim 7°is met in patent No. 406,322, to W. M. Wil-

kin, July 2, 1889, Sawing Machines, Band Saw.

Claims 1, 2, and 7 are therefore rejected. Claims 3,

4, 5, 6, 8, 9, and 10 are deemed allowable.

This case, having been found to interfere with a case

now pending in this office, has been taken up and exam-

ined at an earlier date than otherwise it would have been,

and the applicant is required to take proper action to put

this case in condition for interference within fifteen days

from this date. See rules 95 and 96. In default, the

interference may be declared without further delay.

E. R. Tyler, Exr.

[Endorsed] Serial No. 324,950. Paper No. 1. Rej.

Dated Oct. 1, 1889. Sam'l R. Smith.

Room No. 98. Div. XXIX.

Application of Samuel R. Smith.

Band Saw Mills.

Filed Sept. 24th, 1889. No. 324,950.

Cincinnati, O., Dec. 14th, 1889.

Hon. Commissioner of Patents.

The above-named application is hereby amended as fol-

lowa :

—
Cancel claim 7, and arrange oedinals of succeeding

claims.

A rucoii>i<leration of claims 1 and 2 is respectfully re-
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quested, as it is believed these claims, as now presented,

clearly distinguish applicant's invention from the refer-

ence.

Hedge has no support for the upper and lower front

bearings of his band-wheels, separate from the rear bear-

ings. His yoke or bracket, which is secured to a table is

bifurcated above and below to furnish all the bearings

for both band-wheel shafts.

Hedge has none of the elements specified in the second

claim. It has no hollow supporting column, nor has it

the hollow castings, D, Dl, D2.

Samuel R. Smith,

By Geo. J. Murray, his Att'y.

[Endorsed] Serial No. 324,950. Paper No. 2.

Amendt. Filed Dec. 16, 1889. Smith. U. S. Patent

Office, Dec. 16, 1889. U. S. Patent Office, Dec. 16,

1889, Division XXIX.

I
Department of the Interior.

United States Patent Office.

Washington, D. C, Dec. 20, 1889.

;
Mailed " 20, "

j

Band Saw Mills.
, \

Filed]Sept. 24, 1889.

Serial No. 324,950.

Samuel R Smith, care George J. Murray, Cincinnati,

Ohio.

Claim 1 is again rejected on the former reference, which

shows a support for the front bearing of the band-wheel

shaft, formed of a single piece and secured to the support-

ing frame or table, and that is all claim 1 calls for. There
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is nothing in the claim which refers to lower front bear-

ings, or to rear bearings, and only one shaft is mentioned

therein. In view of the argument filed Dec. 16, 1889,

claim 2 has been allowed.

As the case now stands, claim 1 is rejected, and the re-

maining claims are deemed allowable.

In view of an interference between this case and a case

now pending in this office, and ready for issue except for

such interference, the applicant is hereby required to put

this case in condition for final action thereon by the ex-

aminer within ten days from the date hereof, after which

the declaration may not be delayed.

Sprague, Asst. Ex.

E. R Tyler, Exr.

[Endorsed] Serial No. 324,950. Paper No. 3. Rej.

Dated Dec. 20, 1889. Smith.

U. S. Patent Office,

Dec. 24, 1889.

r

- Ex'r of Interferences.

Department of the Interior.

United States Patent Office.

! Washington, D. C, Dec. 20, 1889.

" A."

Samuel R Smith, care Geo. J. Murray, Cincinnati, Ohio.

Please find below a copy of communication from the

Examiner concerning your application for Band Saw

Mills, No. 324,950, filed Sept. 24, 1889.

Very respectfully,

C. E. MITCHELL,
< Commissioner of Patents.

L .1
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Room No. .

All communications should be addressed to " The Com-

missioner of Patents, Washington, D. C."

Your case, above referred to, is adjudged to interfere

with others, hereafter specified, and the question of pri-

ority will be determined in conformity with the rules.

The statement demanded by Rule 110 must be sealed

up and filed on or before the 14 day of Jan., 1890, with

the subject of the invention and name of the party filing

it indorsed on the envelope. The subject-matter involved

in the interference is,—
1st. In a band-saw mill, the combination of the sup-

porting frame, the vertically adjustible bearings for the

upper band-wheel shaft mounted in said frame, the trans-

verse shaft mounted on knife-edge bearings in said frame,

and having arms secured upon said shaft to support the

bearings of said upper band- wheel shaft, and the weighted

lever secured upon said shaft between the knife-edge

bearings, to counterpoise the bearings of the upper band-

wheel shaft, and provide a sensitive automatic adjustment

for the same, whereby the saw is kept at the proper ten-

sion. This subject-matter is the substance of the fifth

claim of your said application, and covers the first and

third claims of the application of Dempsey B. Hanson,

of Milwaukee, in the state of Wisconsin, for band-saw

mills, in which Dodge and Sons, of Washington, D. C,

is the attorney.

2d. In a b^nd-saw mill, the combination with the V-

shaped bracket, a lever mounted thereon, and provided

with a cross-arm, rods resting upon the ends of the arm,

pedestals mounted upon the upper end of the rods, boxes
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or bearings pivoted to the pedestals, a shaft journaled in

the boxes" or bearings, and a saw carrying wheel mounted

upon the shaft. Which subject-matter is substance of

the first claim of said Hanson's application, and is em-

braced in the fifth claim of your application.

E. R. Tyler,

Pr. Exr.

[Endorsed] Serial No. 324,950; Paper No. 4. In-

terference dated Dec. 20, 1889.

U. S. Patent Office,

Jan. 29, 1890.

Ex'r of Interferences.

Department of the Interior.

United States Patent Office.

Washington, D. C, Jan. 24, 1890.

Samuel R Smith, care Geo. J. Murray, Cinn, Ohio.

Please find below a copy of a communication from the

Examiner concerning your application for Band Saw

Mills, No. 324,950, filed Sept. 24, 1889.

Very respectfully,

C. E. MITCHELL,
Commissioner of Patents.

• •

»

Room No. 98. Div. XXIX.

All communications should be addressed to "The Com.

missioner of Patents, Washington, D. C."

Your case, above referred to, is adjudged to interfere

with others, hereafter specified, and the question of

priority will be determined in conformity with the Rules.

The statement demanded by Rule L 10 must be sealed

Up all (l filed ..n or before the 18 day of Feb., 1890,
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with the subject of the invention, and name of party filing-

it, indorsed on the envelope. The subject-matter involved

in the interference is: In a band-saw mill, the combination

with the band- wheels and main supporting frame or

column of an integral standard carrying the front bearings

of the upper and lower band-wheel shafts, said standard

being attached to the front side of said main frame or

column between said band-wheels. This issue involves

the substance of claims 23 and 24 of the application of

Albert Cunnungham of Milwaukee, in the state of Wis-

consin, for Band Saw Mills, in which the attorneys are

Winkler, Flanders, Smith, Bottum & Vilas, of said Mil-

waukee, and involves the substance of claim 2 of your

said application.

Your claim 1 disregarded in this interference as it

stands rejected, and the application will be held for re-

striction in respect to it after the close of this interference.

E. B. Tyler, Ex'r.

[Endorsed] Serial No. 324,950. Paper No. 5. Intf.

Letter. Dated Jan. 24, 1890. Smith.

Before Examiner. Boom No. 98.

Application of Samuel B. Smith.

Band Saw Mills.

Filed Sept. 24, 1889. No. 324,950.

I "B."

Cincinnati, O., Sept. 20th, 1890.

Hon. Commissioner of Patents.

Sir,— I hereby amend the above-named application,

as follows ;
—
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Cancel claim 1, and substitute therefore,—

«.
1. In a band-saw mill, the combination with the

band-wheels and main supporting frame or column of an

integral standard carrying the front bearings of the upper

and lower band-wheel shafts, said standard being attached

to the front side of said main frame or column between

said band-wheels, substantially as hereinbefore set forth."

Add the following claim :

—
« 10. In a band-saw mill, the combination of the sup-

porting frame, a transverse shaft mounted therein, a lever

and arms secured upon said shaft, rods resting upon the

ends of said arms, vertical shafts resting upon said arms,

trunnions mounted upon the upper ends of said shafts,

bearings pivoted to said trunnions, the shaft journaled in

said bearings, and the saw carrying wheel mounted upon

said shaft, substantially as shown and described."

Samuel R. Smith.

Bv George J. Murray, his Atty.

i Remarks.

Present claim 1 is the issue declared by the Office in

the interference vs. Cunningham, and claim 10 the second

issue in the case against Hanson, both of these Interfer-

ences were decided in favor of Applicant. He is there-

fore entitled to claim the subject-matter in his favor.

Geo. J. Murray.

[Endorsed] Serial No. 324,950. Taper No. 6.

Amendt A. Piled Sept. 22, 1890. Samuel R, Smith.

U. S. Patent ( >ffice, Sep. 22, 1 890. U. S. Patent Office,

Sep. 22, 1890. Division XXIX. '
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Before Examiner. Room No. 98.

Application of Samuel R. Smith.

Band Saw Mill.

Filed Sept. 24th, 1890. No. 324,950.

Cincinnati, 0., Sept. '22nd, 1890.

Hon. Commissioner of Patents.

Sir,— In last amendment filed, dated Sept. 20th, 1890,

I find upon examination of letter- press copy that there is

an error in added claim " 10" which should be corrected.

Please amend said claim by canceling from line 3 of

said claim the words, "rods resting upon the ends of said

arms." Respectfully,

Samuel R. Smith.

By Geo. J. Murray, his Atty.

[Endorsed] Serial No. 324,950. Paper * No. 7.

Amendment. Filed Sept. 24, 1890. Samuel R. Smith.

U. S. Patent Office, Sep. 24, 1890. U. S. Patent Office,

Sep. 24, 1890, Division XXIX.

Any communication respecting this application should

give the serial number, date of filing, and title of invention.

Department of the Interior.

United States Patent Office.

Washington, D. C, Sept. 30, 1890.

Mailed " 30, "

Subject : Band Saw Mills.

Filed Sept. 24, 1889. No. 324,950.

Samuel R. Smith, c/o Geo. J. Murray, Cincinnati, Ohio.

Please find below a communication from the examiner

in charge of the application above noted.

C. E. MITCHELL,
Commissioner of Patents.
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Room No. 98. Div. XXIX.

All communications should be addressed to "The Com-

missioner of Patents, Washington, D. C."

In claims 8 and 10, the term "trunnion" for the part

F2 or part H is incorrect.

Claim 10 is rejected, upon reference to patent to Wil-

kin, cited.
E

-
R TyleR

'

Exl '-

. [Endorsed] Serial No. 324,950. Paper No. 8. Kej.

Dated Sept. 30, 1890. Smith.

Before Examiner. ;Room No. 98.

Application of S. P. Smith.

Band Saw Mill.

Filed Sept. 24th, 1889. No. 324,950.

Hon. Commissioner of Patents.

Sir,— I hereby amend the above-entitled application

as follows:—
Cancel "trunnion" wherever it occurs in claim 8,

and substitute in place thereof, " shaft-bearing support."

Cancel claim 10, and substitute therefor,

-

"10. In a band-saw mill, the combination of the sup-

porting frame, a transverse rock shaft mounted therein, a

weighted lever and arms secured to said shaft, vertical

shafts resting- upon said arms, vertically adjustable sup-

ports for the upper band-wheel shaft mounted upon said

shafts, boxes or bearings pivoted upon said supports, a

shaft journaled in said boxes or bearings, and a saw

carrying wheel mounted upon said shaft, substantially as

Shown and described." Samubl P. Smith.

By Geo. J. Murray, hia Atty.
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Remarks.

It is believed the above amendment removes the formal

objections, clearly distinguishes applicant's invention from

the references cited, and places the case in shape for al-

lowance.

The Wilken device referred to has a system of compound

levers and link attachments which but imperfect accom-

plish the result aimed at, while applicant's combination

accomplishes it perfectly, and is less expensive, and less

liable to get out of order.

Claim 10 as now drawn is no broader, if as broad, as the

2nd issue in the interference v. Hanson, as this issue was

decided in favor of applicant, and entitles him to the claim.

Respectfully, Geo. J. Murray.

[Endorsed] Serial No. 324,950. Paper No. 9.

Amendt B. Filed Oct. 9, 1890. U. S. Patent Office,

Oct. 9, 1890. U. S. Patent Office, Oct. 9, 1890, Div.

XXIX.

Any communication respecting this application should

^ive the serial number, date of filing, and title of invention

Department of the Interior.

United States Patent Office.

•

'

Washington, D. C, Oct. 10, 1890.

Mailed " 14, "

Subject: Band Saw Mills.

Filed Sept. 24, 1890. No. 324,950.

Samuel R Smith, care Geo. J. Murray, Cincinnati, Ohio.

Please find below a communication from the Examiner

in charge of the application above noted.

C. E. MITCHELL,
Commissioner of Patents.
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Room No. 98, Div. XXIX.

All communications should be addressed to "The Com-

missioner of Patents, Washington, D. C."

Claim 10 is met in the patent to Wilkin, No. 406,322,

cited in the former Office letter, and it is rejected.

The remaining claims are deemed allowable.

E. P. Tyler, Exr.

[Endorsed] Serial No. 324,950. Paper No. 10. Pej.

Dated Oct. 10, 1890. Smith.

Before Examiner. Poom No. 98.

Application of Samuel P. Smith.

Band Saw Mill.
- -..

Filed Sept. 24, 1889. No. 324,950.

Cincinnati, O., Oct. 20th, 1890.

Hon. Commissioner of Patents.

Sir, - - 1 hereby amend the above-named application as

follows :
—

Cancel claim 10, and substitute,

—

" 10. In a band-saw mill, the combination of the col-

umn, C, brackets projecting from said column, a rock

shaft having knife-edge bearings resting upon said brack-

ets, a weighted lever and two arms, g, gl, secured upon

said rock shaft, with the band-wheel shaft and its boxes,

rods supporting the boxes, said rods resting upon the

arms, g, gl, substantially as shown and described.

Samuel P. Smith.

M ,
By Geo. J. Murray, his Atty.
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Remarks.

The claim as now drawn certainly distinguishes ap-

plicant's device from the reference. It is drawn to ap-

plicant's specific combination. As the interfering and

defeated applicant, Hanson, was allowed his second claim,

it is not seen why applicant should be denied which was

decided in his favor, and no broader than the second

claim in Hanson's Patent, issued Sept. 30th, 1890.

Respectfully,

Geo. J. Murray.

[Endorsed] Serial No. 324,953. Paper No. 11.

Amendment C. Filed Oct. 23, 1890. Samuel R. Smith.

U. S. Patent Office, Oct. 22, 1890. U. S. Patent Office,

Oct. 23, 1890, Division XXIX.

Any communication respecting this application should

give the serial number, date of filing, and title of in-

vention.

Department of the Interior.

United States Patent Office.

Washington, D. C, Nov. 7, 1890.

Mailed " 8, "

Subject : Band Saw Mills.

Filed Sept. 24, 1889. No. 324,950.

Samuel R. Smith, c/o George J. Murray, Cincinnati,

Ohio.

Please find below a communication from the Examiner

in charge of the application above noted.

C. E. MITCHELL,
'

Commissioner of Patents.
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Room No. 98, Div. XXIX.

All communications should be addressed to " The Com-

missioner of Patents, Washington, D. C."

Claim 1 does not distinguish from the patent to Wil-

kin, previously cited, and it is therefore rejected.

E. R Tyler, Exr.

[Endorsed] Serial No. 324,950. Paper No. 12. Rej.

Dated Nov. 7, L890. Smith.

Before Examiner. Room No. 98.

Application of Samuel R. Smith.

Band Saw Mill.

!

Filed Sept. 24, 1889. No. 324,950.

Cincinnati, Ohio, Nov. 12th, 1890.

Hon. Commissioner of Patents.

SiTi— A reconsideration of Claim 10 is respectfully

requested. The Examiner is clearly mistaken. The dis-

tinction between the combination of applicant's 10th

claim and the Wilken device is very clear. Wilken has

very few of the elements of said combination. He has

not the column, C, he has not the brackets projecting

from it, he lias no knife-edge bearings. He has a rock-

shaft marked H, but it is not supported upon knife-edge

bearings, nor is it supported upon brackets projecting

from a column, as C, of applicant's. His shaft is jour-

nals! in the ends of a cross-arm marked A3. This con-

struction does not afford a sensitive support. Applicant's

does. There are three elements in applicant's device

which are not in Wilken's, to wit, the knife-edge bearings,

the column C, and brackets, and there are five friction

joints in Wilkin's which are entirely omitted in appli-
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cant's device, to wit: The two journal bearings for the

shaft, H. the two bearings by which the link, h, connects

the lever arms, H3, H4, and the journal bearing which

forms the fulcrum for the lever, H3. In applicant's con-

struction there is not a single journal bearing, and hence

no friction in his sensitive support for the upper band-

wheel shaft. Applicant's device will instantly respond

to any inequality in the timber, as a knot, Wilken's saw

would have traveled many feet before the jar to the

band-wheel shaft would have traveled through his five

friction joints to the weight upon the end of his lever.

The distinction between the combination of applicant's

] Oth claim and the Wilken device is the difference be-

tween a practical, sensitive device and a worthless, non-

sensitive one. Respectfully,

Geo. J. Murray.

[Endorsed] Serial No. 324,950. Paper No. 13. Let-

ter to Office. Filed Nov. 14, 1890.' Samuel R Smith.

U. S. Patent Office, Nov. 14, 1890. U. S. Patent Office,

Nov. 14, 1890. Division XXIX.

Serial No. 324,950.

Issue Division.

All communications should be addressed to "The Com-

missioner of Patents, Washington, D. C."

Department of the Interior.

U. S. Patent Office.

Washington, D. O, Nov. 18, 1890.

Samuel R. Smith, c/o of Geo. J. Murray, Cinn., Ohio.

Sir,— Your application for a patent for an improve-
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ment in band-saw mills, filed Sept. 24, 1889, has been ex-

amined and allowed.

The final fee, twenty dollars, must be paid, and the

Letters Patent bear date as of a day not later than six

months from the time of this present notice of allow-

ance.

If the final fee is not paid within that period, the pat-

ent will be withheld, and your only relief will be by a re-

newal of the application, with additional fees, under the

provisions of section 4897, Revised Statutes. The office

aims to deliver patents upon the day of their date, and

on which their term begins to run ; but to do this prop-

erly, applicants will be expected to pay their final fees at

least twenty days prior to the conclusion of the six months

allowed them by law. The printing, photo-]itnographing,

and engrossing of the several patent parts, preparatory

to final signing and sealing, will consume the intervening

time, and such work will not be done until after payment

of the necessary fees.

When you send the final fee, you will also send, dis-

tinctly and plainly written, the name of the inventor and

title of invention as above given, date of allowance (which

is tin.' date of this circular), date of filing, and it assigned,

the names of the assignees.

If you desire to have the patent issue to assignees, an

assignment containing a request to that effect, together

with tli«' fee t'<>r recording the same, must be filed in this

office on or before the date of payment of final fee.

Additional copies of specifications and drawings will be

charged for at the following rates : Single copies, uncer-
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tified, 25 cents ; twenty copies or more, 10 cents each.

The money should accompany the order.

Very respectfully,

j
C.E.MITCHELL,

Commissioner of Patents.

The within title is that given by the examiner in charge

as most appropriate to your invention. Should you de-

sire a change in the same, satisfactory reason must be

given therefor on or before the payment of the final fee.

In remitting the final fee, give the serial number at

the head of this notice.

Memorandum. Fee paid at U. S. Patent Office.

Amount Received.

$20.

f C. K., Chief Clerk.

Serial No. 324,950. 1890.

Inventor, Samuel H. Smith.

Patent to be issued to Samuel R. Smith.

Name of invention as allowed, Band Saw Mill.

Date of payment, Nov. 20th, 1890.

Fee, $20 1

°°
.

Solicitor, Geo. J. Murray.

Date of filing, Sept. '24th, 1889.

Date of circular of allowance, Nov. 18th, 1890.

Send patent to Geo. J. Murray, Cincinnati, Ohio.

[Endorsed] U. S. Patent Office. Nov. 22, 1890.

Chief Clerk.

Serial Number, 1889. Ex'r's Book,

324,950. 104

1455

\ ] _

;
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Patent No. 442,645.

Samuel E. Smith, of Cincinnati, County of ,
State of

Ohio.

P" Invention, Band Saw Mills.

Petition, Sept. 24, 1889.

Affidavit,

Specification,
"

Drawing, 2 shts.,
"

Model, none required.

Specimen.

First fee, Cash, $15. Sept. 24, 89.

" Cert.

3. App. filed complete, Sept. 24-89.

2. Examined Nov. 15, 1890. E. R Tyler.

Countersigned : J. W. Babson, for Commissioner.

Nov. 18, 90.

Notice of allowance, Nov. 18, 1890.

Final fee, Cash, $20. Nov. 22, 1890.

" " Cert. 188 .

Patented Dec. 16, 1890.

Att'y, or P. O. address, Geo. J. Murray, Cincinnati,

Ohio.
1889.

Contents.

£. Application, 2 papers, O. K.

1. Rejection. Oct. 1, 1889.

2. Amendt. Dec. 16, '89.

3. Rejection. Dec. 20, 1889.

141 12.

4. Interference with. Dec. 20, 1889.

No, 1 1235.



„ » 2 Sheets--Sheet
1

B. D. WHITNEY. J

Band Sawing Machine. \

No
- '65,463. Patented July 13, 1675.

/
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2 Sheets--Sheet

B. 0. WHITNEY.

Band Sawing Machine

No. 165,463.
Patented July 13, 1875
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5. Interference. (65/916. Jan. 24, '90.

6. Amendt. A. Sept. 22, 1890.

7. " " 24, "

8. Rej. Sept. 30, 1890.

9. Amendt. B. Oct. 9, 1890.

10. Rejection. Oct. 10, 1890.

11. Amendment C. Oct. 23,

L2. Rejection. Nov. 7, 1890.

13. Letter to Office. Nov. 14, 1890.

143. Wood Sawing,

^ Sawing Machines.

Band Saw.

Title, Improvement in Band Saw Mills.

United States Circuit Court, Northern District of California.

Smith \

v. } No. 11223.
i

Vulcan Iron Works, s
. .

1

Respondent's Exhibit 11.

S. C. H., Examiner.

United States Patent Office.

Baxter D. Whitney, of Winchendon, Massachusetts.

Improvement in Band Sawing Machines.

Specifications forming part of Letters Patent No. 165,463

dated July 13, 1875.

Application filed September 21, 1874.

To all whom it may concern.

Be it known, that I, Baxter D. Whitney, of Winchen-

don, in the county of Worcester and State of Massachu-

setts, have invented certain new and useful Improvements

in Band Sawing Machines for compensating for the con-
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traction and expansion of the saw; and the following is

the specification of the same, reference being made to the

accompanying drawings, in which—
Figure 1, Sheet No. 1, represents a front view of the

top or upper portion of the machine for supporting the

upper saw-driving wheel and its adjusting and compensat-

ing mechanism. Fig. 2 shows a side view of the same.

Fio\ 3 is a section on the line C, D, in Figs. 1 and 2. Fig.

4 shows a detached view of the counterbalancing lever

and fulcrum. Fig. 5, Sheet No. 2, represents a side ele-

vation, showing all the working parts and the machine in

condition to be operated. Fig. 6 is a side view of the

same.

The object of my invention is to provide an apparatus

by which a band-saw may be operated in such a manner

as to maintain an equal tension under all conditions of

changes in temperature which cause expansions and con-

tractions in its length ; and consists in the construction of

mechanism as hereinafter described.

A is the frame or stand, to which the operating parts

are attached. B, B, are legs, upon which the frame, A,

rests. J is the lower or driving wheel, to which mo-

tion is communicated by means of the belt driving-wheel,

R, and which carries the band-saw blade, in connection

with the upper saw-wheel, E. D is an adjustable slide,

to which the compensating devices are attached, as here-

inafter described. The slide, D, is adjusted vertically by

means of the screw, F, and hand-wheel, G, to suit the

various Lengths of the saw blade. C is a yoke, which, by

its construction) admits of a vertical and rotative adjust-

ment, at the same time supporting the upper saw-wheel,
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E, shaft, M, and bearings, N, N. The yoke, C, is coun-

terbalanced by means of the lever, L, and weight, W
The end of the lever, L, rests on a knife-edge, b, placed

exactly under the saw-wheel, E, and in the plane of the

strain of the saw-blade, which insures the strain falling

evenly upon the bearings, N, N, thus allowing of a free

vertical movement of the yoke, C, on the bearings, K, K,

when actuated by the lever, L. The yoke, C, is also at-

tached to the sliding plate, D, by means of the lever, L
pin, a, and link, 0. The screws, c, c, are to give a slight

rotative adjustment of the yoke, C, in the bearings, K, K,

changing the plane of the upper saw-wheel, E, for the

purpose of causing the saw to run in the proper path on

the saw-wheels, E and J. The brackets, H, H, support

the lower saw- wheel shaft, and are arranged on the out-

side of the saw-wheel, J, and driving-wheel, R, that the

strains may fall more evenly on the bearings, at the same

time forming no obstruction to the placing on and removal

of the saw-blades.

The operation of the machine is as follows: When the

band-saw is to be placed on the wheels for operation, the

upper wheel is lowered by means of the screw7

, F, and

hand-wheel, G. When in place, the band-saw is tightened

by the reverse action of the hand-wheel, G, thus elevating

the slide, D, and with it the upper shaft, M, and wheel,

E, supported by the yoke, C, and raising the lever, L,

sustaining the weight, W. In this position the strain of

the saw and upper wheel is counterbalanced by the weight,

W, and lever, L, independent of the slide, D, and screw,

F, they merely acting as a support of the fulcrum, y.

i
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The guide, h, guide stem, j, and guide-stem bracket,

1, are as generally constructed in this class of machines.

What I claim as my invention, and desire to secure by

Letters Patent, is,

—

1. The yoke, C, having bearings on both sides of the

wheel, E, in combination with the adjusting and com-

pensating device, consisting of the slide, D, and the lever,

L, with its sliding weight, W, the fulcrum of said lever

being directly in the plane of the strain of the saw, sub-

stantially as herein shown and described. g

2. The arrangement of the journal boxes, H, H, on

both sides of the lower saw-wheel, J, in the manner and

for the purpose substantially as herein shown and de-

scribed. BAXTER D. WHITNEY.
Attest: George Richards.

D. H. Heywood.

[Endorsed] Filed July 29, 1892. L. B. S Sawyer,

Clerk. By W. B. Beaizley, Deputy Clerk.

United States Circuit Court, Northern District of California.

Smith \

v. >No. 11223. l

Vulcan Iron Works. )

Respondent's Exhibit 16.

S. C. H., Examiner.

United States Patent Office.

Cornelius Meiners, of Xew York, X. Y.

Hand Saw Mill.

Specification forming part of Letters Patent No. 246,330,

dat.d August 30, 1881.

Application filed duly (

.>, 1880. (No model.)
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To all whom it may concern.

Be it known, that I, Cornelius Meiners, of the city

and county and State of New York, have invented a new

and useful Improvement in Band Saw Mills; and I do

hereby declare that the following is a clear and exact

description of the same.

The object of my invention is to overcome certain rad-

ical defects in band-saw mills which arise from the imper-

fect construction of the mills now in use.

By my construction, hereinafter more fully described

and set forth, I am able to saw more rapidly and more

positively than has been done heretofore.

Referring to the drawings forming a part of this speci-

fication, Figure 1 is a front view of my invention. Fig.

2 is a back view of my invention. Fig. 3 is a plan view

of my invention. Fig. 4 is a sectional view on line x, x,

Fig. 1. Fig. 5 is a detached view of the worm-gear de-

vice. Fig. 6 is a sectional view of the band-wheels.

A represents the frame, which consists of the bed or

base-piece, B, the two uprights, C, Cl, and the top

piece, D. This frame may be made of one piece, and of

wood or metal.

E and El are two wheels, over which is placed and

revolves the band-saw, G. These wheels are fastened to

the axles, H, Hi, at about the center. The ends of the

upper axle, H, are supported and revolve in movable

bearings, J and Jl. The bearing, J, is secured to the

upright, C, and the bearing, Jl, to the auxiliary support,

C2. Both of these bearings are moved up and down,

together or separately, by the worm-gear or wheels,

d, dl, fastened on the horizontal rod, e, acting on the ver-
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tical threaded rods, f, f, fastened to the under side of the

movable bearings, J and Jl.

Worm-gear wheel, dl, is made loose on the axle or rod,

e, and is made fast thereto, when it is desired to move

both bearings at once, by aid of set-screw, g. The outer

ends of the rod, e, are provided with crank-wheels.

By the above construction the band-saw can be quickly

stretched over the wheels; and the object of making one

of the worm-wheels loose is to enable one bearing to be

moved without the other, which may be necessary, owing

to the difference in the circumferences of the band-saw.

The ends of the lower axle, Hi, are supported and revolve

in fixed bearings, I, II, fastened to the upright, C, and

auxiliary support, C2. This support, C2, is held to the

upright, C, by the bracket, C3; but it may be made or

cast with the upright, C, or it may be made in one sep-

arate piece, or in two parts. This auxiliary piece, C2, is

not attached to the upper and lower pieces of the frame,

but is, on the other hand, made smaller, so that a small

space or opening, h, h, is formed between the support, C2,

and the upper and lower pieces of the frame, in order that

the saw may be removed and placed onto the wheels.

Although the support, C2, is not made fast to the frame,

the ends are provided with bolts or bars, 1, 1, which, when

the saw is placed on the wheels, can be screwed up into

the lower and upper pieces of the frame, thereby forming

as secure a fastening of the support as if it had been ori-

ginally fastened thereto; and when the saw is required to

be taken off of' the wheels, the bolts, 1, 1, have only to be

screwed down in order to leave the openings between the

.iids of the support and the frame, so that the saw can be
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easily moved. By this means of securing the support to

the frame two advantages are gained: first, the easy re-

moval and replacing of the saw on the wheels; second, it

enables a greater tension to be given to the saw. The

more rigid the support is made to the frame, the more

tension can be given to the saw, which is absolutely ne-

cessary to perfect and rapid sawing.

P and P are brackets, fastened to the movable bear-

ings, J and Jl, and the upper arms, p, p, of these brack-

ets carry axles, the outer ends of which having friction

pulleys, Q, and upon these pulleys partially rests the

shaft, H. The object of this arrangement is to relieve

the said shaft, H, of too much strain and friction.

Underneath the wheel, E, is fastened the horizontal

piece, m, to the upright, C, and fastened to this piece, in,

is a piece of rubber or such like material, which partially

rests against the face of the wheel, and serves to brush

off the sawdust and prevent it from getting between the

saw and wheel, which is necessary to prevent when the

saw is stretched tightly over the wheels, for if it were not

prevented the sawdust, in lodging between the saw and

wheel, would so increase the tension as to snap the saw

blade.

Y is the saw guide, which consists of the part, n, piv-

oted to the bracket, Z. It also consists of the two jaw

pieces, pi and p2, which are fastened down upon, the part,

n, but in such a manner that the said jaws can be moved

in or out, if desired, which movement is performed by the

thumbscrew, r. The jaw, p 2, is so fastened upon jaw,

pi, that it can be adjusted in any position that is desired.

Between the jaws, pi, p2, passes the saw blade; and the
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object of making all the parts of the saw guide adjustable

is to enable the parts to guide the saw without hindering

its movement.

By the above arrangement I am able to more easily

and effectually guide the saw than has been done before.

Heretofore the rim of the wheels of a band-saw mill

were made crown-shaped. I make the rims of the wheels,

E and El, Hat, instead of crown-shaped, and around the

circumference of this fiat rim I place a flat piece of india

rubber or any such like material, which may be fastened

thereto by any suitable means. Over this rubber band,

in the center of the upper wheel, E, I place a thin, nar-

row strip of cloth, which series to guide or hold the saw

blade in Dosition better than could be done if the rim

were crown-shaped. The wheels are constructed with

spokes that extend the whole width of the rim, or they

may be so constructed with two sets of spokes, one on

each side of the rim, and the spokes may be round or flat.

(See Fig. 6.) By this mode of construction the wheels

are able to withstand the strain.

Having thus described my invention, I desire to claim,

—

In a band-saw mill, the combination of the auxiliary

support. C2, with bolts, 1, 1, the uprights, C, Cl, con-

nected by the bed piece, B, and top piece, D, the movable

bearings, J, J L, operated by the rods, f, f, the horizontal

rod, e, and worm-wheel, dl. and the axle, H, Hi, with

wheels, E, El, lor carrying the band-saw, G, all arranged

to operate substant ially as described and set forth.

CORNELIUS MKIXKKs.

Witm FEBDK. B, Swift.

F. Barrett,
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[Endorsed] Filed July 29, 1892. L. S. B. Sawyer,

Clerk. By W. B. Beaizley, Deputy Clerk.

United States Circuit Court , Northern District of California

.

Smith 1

v.
^No. 11223.

k:

Vulcan Iron Works.
J

;_ 2 Respondent's Exhibit 20.

;
S. C. H., Examiner.

United States Patent Office.

Samuel Stephens, of Indianapolis, Indiana.

Band Saw Mill.

Specification forming part of Letters Patent No. 332,365,

dated December 15, 1885.

Application filed September 3, 1885. Serial No. 176,-

055. (No model.)

To all whom it may concern.

Be it known, that I, Samuel Stephens, of the city of

Indianapolis, county of Marion, and state of Indiana,

have invented certain new and useful Improvements in

Band Saw Mills, of which the following is a specifica-

tion :
—

My said invention relates to that class of machines

known as " band-saw mills " ; and it consists in an im-

proved means for steadying and adjusting the yoke (which

carries the upper band-saw wheel) in various directions,

as required in putting the mill in readiness for work, as

will be hereinafter more particularly described.

Referring to the accompanying drawings, which are

made a part hereof, and on which similar letters of refer-

ence indicate similar parts, Figure 1 is a front elevation
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of a band-saw mill embodying my said invention; Fig. 2,

a vertical sectional view, on an enlarged scale, on the

dotted line, 2, 2 ; Fig. 3, a vertical sectional view on the

dotted line, 3, 3, in Fig. 2; and Fig. 4, a horizontal sec-

tional view looking downwardly from the dotted line,

4, 4, in Fig. 2.

In said drawings the portions marked A represent the

main part or standard of the mill ; B, the lower band-

saw wheel ; C, the upper band-saw wheel
;
D, the shaft

of said upper band-saw wheel ; E and F, the supports for

the boxes of said shaft ; G, the yoke carrying said box

supports; H, a screw shaft for adjusting said yoke verti-

cally; and I, a weighted lever carrying the nut for said

screw shaft. The post, A, carries a bracket, Al, which

forms a housing for the lower band-wheel on its lower

portion, and the face of its upper portion is constructed

to form, in connection with the plates, a, slides for the

yoke, G.

The lower band-wheel, B, and its mountings form no

part of the present invention, and therefore need not be

further described herein, it being usually rigidly mounted

in position, and all the adjustments being effected through

the supports of the upper band- wheel, C. The shaft, D,

carries the upper band-wheel, C, and is mounted in boxes,

Dl and D2, which are in turn supported by the box

supports, E and P. This shaft is of considerable size,

and hollow, thus permitting a rod or bolt to pass through

it longitudinally, as will he presently described. The

bdxes, Dl and 1)2, arc so formed as to rest in what are

known as "hall and socket
" bearings, in order that they

may readily adapt themselves to the various adjustments
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of the machine. The box support, E, is mounted upon a

horizontal way on the upper end of one arm of the yoke,

G, to which it is secured by bolts, e, which pass up

through slots in the ends of said horizontal way into the

under side of said box support, as shown most plainly in

Fig. 3. This box support also has downwardly project-

ing ends, e, through which set-screws, e2, pass and en-

gage with the ends of said horizontal way. By means of

these set-screws or adjusting-screws this box support, and

with it the box which it carries and the end of the shaft

therein, may be easily and quickly adjusted, and thus the

slight lateral adjustment required by this machine is pro-

vided for. The box support, F, has a downwardly pro-

jecting portion, which rests in a socket in the upper end

of the other arm of the yoke, G. . At the lower end of

this socket is formed an inclined way, in which rests a

wedge, Fl, which is provided with a screw or bolt por-

tion, as shown most plainly in Fig. 2, upon which is a

cap or socket nut, F2, which is secured by a cap-washer,

f, to the side of the yoke, G. A hand- wheel, f2, or other

convenient means is provided by which this cap- nut may

be turned, and the wedge, Fl, thus driven back and

forth, by which means the vertical adjustment of the

shaft iu relation to the yoke is provided for. The yoke,

G, is provided with flanges, g, which are mounted in the

ways on the face of the post, A (see especially Fig. 4),

and carries the box supports, E and F, and through them

the boxes, and shaft, D, the upper band-wheel. One

difficulty heretofore experienced with yokes in machines

of this character has been their liability to spring apart

at the upper end, and thus throw the bearings out of line;
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and in consequence of this liability such yokes have here-

tofore been made very heavy and cumbersome. By

constructing the shaft, D, hollow, I have been enabled

to connect the upper ends of this yoke by means of a rod

or bolt, Gl, passing through said hollow shaft, and thus

tying said ends directly together and entirely precluding

any springing apart of said ends.

The adjustment needed in operating this machine being

very slight, by making this shaft of considerable size the

hole therein can be made large enough to receive a rod

of sufficient size for the purpose and still leave room for

all the adjustment necessary without bringing the inner

surface of the hollow shaft in contact with the rod. By

this construction I not only provide a better and firmer

support for the upper band-wheel, but am also able to

reduce it materially in weight, thus saving a considerable

expense. The shaft. H. is arranged vertically beneath

the yoke, G, into a socket-nut. which its upper end en-

ters, while its lower end passes down through a guide

b 'cket on top of the arm, Al. its end being supported by

the lever. I, as shown, and as will be presently described.

This shaft is provided with a handle, Hi, and a pawl,

hi, which latter engages with a ratchet-wheel, h, on the

aaid shaft By throwing said pawl from one side to the

other the shaft can readily be turned in either direction,

as will h*' plainly understood by an inspection of the

drawings, particularly Fig. 2. The lever, I. carries the

pivoted nut. i, through which the shaft. II. passes, and

rests on a fulcrum, al. At its outer end it carries a

weight, ll. which may he adjusted hack and forth as the

necessities of the i squire. This provides an elastic
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and yielding support for the upper band-saw wheel, the

advantages of which are obvious.

Having thus fully described my said invention, what I

claim as new, and desire to secure by Letters Patent,

is:

—

1. The combination, in a band-saw mill, of the post, A,

the lower band-wheel, B, a shaft therefor, the upper

band-wheel, C, the hollow shaft, D, therefor, the yoke,

G, in which said shaft is mounted, and a rod, GL, which

passes through said hollow shaft and secures the upper

ends of the yoke together, substantially as and for the

purposes set forth.

2. The combination, in a band-saw mill, of a yoke, G,

adjustable box supports mounted thereon, a hollow shaft

mounted in boxes, supported thereby, and a rod or bolt

passing through said hollow shaft and securing the upper

ends of said yoke together.

3. The combination, in a band-saw mill, of a yoke, a

shaft mounted in boxes thereon, and a box support, E,

for one end of said shaft, mounted on a horizontal way

on the upper end of one arm of said yoke, and provided

with lips, e, and adjusting screws, e2, whereby said box

support and the box and shaft end carried thereby may

be adjusted laterally.

4. The combination, in a band-saw mill, of the yoke, a

shaft mounted in boxes thereon, a box support, F, for one

end of said shaft, mounted in a vertical socket in the

upper end of one of the arms of the yoke, a wedge

mounted in a way in said yoke and supporting the stem

of said box support, and means for driving said wedge

back and forth, whereby said box support and the box
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and shaft end carried thereby may be adjusted verti-

cally.

5. The combination, in a band-saw mill, of the yoke,

G, carrying box supports upon its two arms, one of which

is adjustable laterally, and the other of which is adjust-

able vertically, substantially as described, and for the

purposes specified.

6. The combination, in a band-saw mill, of a vertically

adjustable yoke mounted in slides on the framework, means

of adjusting the same, two box supports, one mounted upon

the upper end of each arm of the yoke, and one of which

is adjustable laterally and the other of which is adjustable

vertically, and means for effecting said several adjustments.

7. The combination, in a band-saw mill, of the main

post or standard, a yoke mounted and adjustable in slides

therein, a box support, E, mounted upon the upper end

of one arm of said yoke, means for adjusting the same

laterally, a box support, F, mounted upon the upper end

of the other arm of said yoke, means of adjusting the

same vertically, boxes mounted in said box supports by

means of a ball and socket formation, a hollow shaft

mounted in said boxes, and a rod or bolt passing through

said hollow shaft and connecting the upper ends of the

yoke together.

In witness whereof, I have hereunto set my hand and

seal, at Indianapolis, Indiana, this 26th day of August,

A. D. 1885. SAMUEL STKPHENS. [i, s.]

In presence oi': E. W. BRADFORD,

Charles L. Thurber,

[Endorsed] Filed July 29, L892. L. S. B. Sawyer,

Clerk. By W. 15. Beaizley, Deputy Clerk
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To all whom it may concern.

Be it known, that 1, George M. Hinkley, of Mil-

waukee, in the county of Milwaukee and State of

Wisconsin, have invented certain new and useful Im-

provements in Band Saw Mills, of which the following is

a specification :
—

My invention relates to band-saw mills ; and it con-

sists, first, in a novel construction of mechanism for im-

parting motion to the saw and the traveling* carriage ;

second, a novel construction of devices for raising and

lowering the upper saw-guide ; and third, in a novel con-

struction of the guide itself.

In the drawings, Figure 1 is a side elevation of a

band-saw mill embodying my improvements, the travel-

ing saw-carriage being shown in end elevation ;
Fig. 2, a

top plan view of the machine ; Fig. 3, a horizontal sec-
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tion showing the mechanism for driving the saw and the

carriage ; Figs. 4. 5. 6, and 7, detail views relating to the

driving mechanism ;
Figs. 8, 9, and 10, views illustrat-

ing the mechanism by which the upper saw-guide is

raised and lowered ; Figs. 11, 12, and 13, views illustrat-

ing the construction of the upper guide.

Referring now to Figs. 1, 2, and 3, the mechanism by

which motion is imparted to the saw and to the travel-

ing carriage will be explained.

In mills of this character, the carriage must have

reciprocating movement past the saw, and to accomplish

this by means of the power applied to drive the saw is

one of the objects of the present invention.

E represents the saw- mill carriage, which may be of

the usual construction, the said carriage being attached

at each end by a band or rope (not shown) to a winding

drum, F, mounted on a shaft, G, journaled in a suitable

bearing As the shaft G is rotated in one direction, the

rope or band unwinds, and causes the carriage to move

in one direction, and when rotated in the reverse direc-

tion the rope or hand winds upon the drum, and causes

the carriage to travel in the reverse direction, as usual

in this class of mills.

H indicates the main shaft of the machine, provided

with a band-wheel, I, through which motion is imparted

to the machine; and further, provided with a large hol-

low friction wheel, J, and a smaller bevel friction wheel,

K, as clearly shown in Figs. 2 and 3, all the wheels,

I, J, K, bring rigidly keyed to the shaft.

L indicates a -haft extending at an angle across the

front side of the machine, carrying at one end a bevel
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friction wheel, M, and at its other end a small bevel

gear-wheel, N, which latter is adapted to mesh with a

larger bevel gear, 0, on the shaft, G, as shown in Figs.

2 and 3. The friction wheel M of shaft L extends in

between the friction wheels J K, so as to run in contact

with one or the other, as may be desired, and to permit

such contact and change in driving surfaces and consequent

speed the front end of shaft L is mounted in a bridge or

cross-bar, P, shown in detail in Figs. 4, 5, 6, and 7. The

bridge P is provided with a box or bearing, i, in which

is mounted a cylindrical block, j, shown in Figs. 4, 5,

and 6, said block, j, being provided with bearings, k, for

the shaft L, eccentric to the block, j. The block, j, is

further provided on its front face with a socket, 1, for

the reception of a hand-lever, m, by which the block,
j j

may be turned or rotated in its bearing, i, to bring the

bearing, k, to one or the other side of the center of the

block, j. "j^r*

The device, being thus constructed, operates as follows :

Motion being imparted to shaft H through band-wheel

I is of course transmitted to the saw through the lower

saw-supporting wheel Q. The hand-lever, m, is now

moved so as to bring the friction-wheel M, carried by

shaft L, into contact with the small bevel friction wheel

K. The motion imparted to wheel K is transmitted

through friction wheel M, shaft L, gears N O, shaft G,

and drum F to the carriage, and causes the proper " feed
"

of the same. When the cut is completed, the hand-lever,

m, is reversed, and the friction wheel M made to move in

contact with the inner face of the friction wheel J,

whereupon a reverse and much more rapid movement of
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the carriage is effected for " gigging back." The amount

of play the friction wheel M has between the friction

wheels J K is very slight, and only a very slight move-

ment of the hand-lever is required to shift the lever L.

In order to assist in securing and maintaining proper

alignment of the shaft L, the cross-bar or bridge P is

provided at each end with adjusting-screws, p. Referring

now to Figs. 1, 8, 9, and 10, the mechanism for raising

and lowering the guide-arm will be explained. The

upright column or standard R, is, as usual, made hollow,

and provided on one face with vertical guides or ways, q,

upon which moves the upper guide-arm, S, the guides, q,

and the arm S being dovetailed, as shown. Projecting

from the inner face of the guide-arm S is a lug, r,

threaded to receive a screw, s, the latter being shouldered

and supported at its lower end in any suitable bearing.

T indicates a rod connected to the screw, s, by means of a

universal joint, t, the rod T being provided at its lower

end with a bevel friction wheel, U, as shown in Fig. 9,

' and supported at a point above the friction wheel U by

a bridge-tree, u. The bridge-tree, u, is pivoted at its rear

end to a lug projecting from the rear of the upright

column R, and extends through said column to the front

face thereof. As indicated by dotted lines in Fig. 1, the

rod T also extends through the front face of the upright

column 11, and terminates directly over the shaft H. As

shown in Figs. 3 and 8, the shaft H is provided with

fixed bevel friction wheels V and W, between which the

friction-wheel C hangs, the latter being arranged to

hang freely between and out of contact with both of said

wheels, or to move in contact with either at wdl. Of
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course, if the wheel U should run in contact with wheel

V, it would turn the screw, s, in one direction, and cause

a movement of the guide-arm ; but if the wheel U
should move in contact with the wheel • W, it would

cause a reverse movement of the screw and guide-arm.

The direction of rotation of the shaft H and the thread-

ing of screw, s, will, of course, determine which of the

wheels V W will be used to raise and which to lower the

guide-arm. As previously stated, and as clearly shown

in Fig. 10, the bridge-tree, u, supporting the shaft T,

projects through the front side of the upright column R,

where it is connected to a hand-lever, X, by means of a

link, v, the hand-lever being pivoted at a point above

the link to a bracket or support, w, rigidly secured to the

standard R. It will be seen that as the hand-lever is

rocked on its pivot it moves the bridge-tree, u, and the

shaft T, carried thereby, in the direction of the length

of shaft H, and will cause the friction wheel U to come

into contact with wheels V or W, according to the di-

rection in which the hand-lever is moved. A spring-

dog, x, secured to the bracket, w, engages with the end

of the hand-lever X, and holds said lever normally in a

vertical position, thus rendering the wheel U inopera-

tive.

Fig. 1 is a side or end view of my improved guide
;

Fig. 12, a face view partly in section; and Fig. 13, a

top plan view. The end of the guide-arm S is provided

with a slot or groove, bL, extending horizontally across

its face, as shown in Fig. 12, the groove being fitted to

receive a web or rib, cL, formed upon the rear face of a

plate, Al, secured to the guide-arm S by means of a
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bolt, y, from which it will be seen that the entire guide

Y may be moved laterally across the end of the guide-

arm. The bolt, y, is provided with an enlarged head, as

shown in Fig. 13, and projects through a slot. (Shown

in dotted lines in Fig. 12 in the guide-arm.) The plate

Al is provided with a laterally extending arm, dl, and

with a horizontal plate, el, the former having at its end

a bolt, fl, and the latter having a bolt, gl. The hori-

zontal plate, el, is countersunk or recessed on its under

face around the bolt, gl, to form a circular socket, hi, to

receive a hub or boss, il, formed upon the upper face of

a plate, jl, secured to the plate, el, by means of the bolt,

gl. This plate, jl, is formed with a laterally extending

arm, kl, corresponding to and beneath the arm, dl, of

plate, Al, and said arm, kl, is formed with a curved slot,

11, through which and the arm, dl, the bolt, fl, passes, as

shown in Figs. 11, 12, and 13. The sides or edges, jl,

are beveled, as shown in Fig. 12, and slide in guides or

ways formed upon the main portion of the guide.

Projecting from the guide, Y, beneath the arm, S, is

a luff, ml, in which is swiveled the shank of a screw, nl,

provided with a hand-wheel, Bl, at one end, and screw-

ing at the other end into a lug, ol, formed upon the

under side of the plate, jl, as shown in Figs. 11 and 13,

and by dotted lines in Fig. 12. From this construction,

it will be seen that by turning the hand-wheel, Bl, in

one or the other direction the guides on the inner face of

the saw may be moved to and from the latter as desired.

The outer portion of the guide, Y, is formed of two

sections, Z and z, as shown in Fig. 12, the upper section,

Z, being formed with a downwardly projecting ear or
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lug, pi, through which passes a screw, ql, having at one

end a hand- wheel, Cl, by which it may be turned. The

upper section, Z, is dovetailed into the lower section, z,

as shown in Fig. 11, and is adjustable longitudinally upon

the latter by means of the screw, ql, which screws into

the lug, rl, on the section, z, as shown in dotted lines in

Fig. 12. This adjustment enables the lower section, z,

of the guide, or the block, a2, carried thereby, to be

moved closer to or farther from the rear edge of the

saw, and also to compensate for wear of the block. Now,

should it be found that the guiding blocks, a I, were not

parallel with the face of the saw, they could not be made

so by the adjustment of either of the screws, nl ql, as

both of said screws move the guide sections in fixed

predetermined right lines. To accomplish or secure this

parallelism, it is only necessary to loosen the bolts, fl,gl,
*

and turn the plate, jl, upon the bolt, gl, as a pivot until

the guiding blocks are parallel with the face of the saw,

whereupon the bolts, fl, gl, may be tightened and the

plate held in position. The upper arm, Z, extends out-

ward beyond the lower arm, z, and supports the saw near

the cutting edge, while the lower arm, z, supports the

inner face or side walls of the saw. Each of the arms,

Z and z, is provided with a tapering dovetailed socket,

in which is driven a block, al, of wood, preferably

lignutiivitse. As these -blocks, al, are beveled on their

edges and taper lengthwise, they can be fitted quite

easily with a plane, and driven tightly to their seat.

When once driven, they need no fastening screws or

bolts, or other securing devices.

In using the term "gear/' I do not wish to be under-
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stood as limiting myself to the use of toothed or friction

o-ear as it is obvious that either these or other forms of

gearing may be used with equal advantage.

I do not, in this application, claim the construction of

the upper saw-supporting wheel, as this feature will form

the subject-matter of a separate application, to be filed

as a division of the present case.

Having thus described my invention, what I claim

is :
—
l; In combination with main shaft, H, and gear-wheels,

J, K, thereon, saw-carriage operating shaft, G, a gear-

wheel, 0, thereon, and shaft, L, provided at one end with

a gear, N, to mesh with wheel, O, and at the other end

with a gear, M, to run in contact with either of the

wheels, J, K, at will, whereby the shaft, L, may be

rotated in one or the other direction, according as it is

desired to ''feed" or to "gig."

2. In combination with shaft, H, and gears, J, K, of

different diameters, mounted thereon, carriage-operating

mechanism, and shaft, L, connected at one end to the

carriage-operating mechanism, and adapted, substantially

as shown and described, to have motion imparted to it by

either of the wheels, J, K, at will, whereby a dirt'erential

speed of the carriage is secured.

3. In a band-saw mill, in combination with a main

driving-shaft, H, and a carriage-operating shaft, (J. both

mounted in fixed bearings, an intermediate shaft, L, to

communicate motion from the shaft, H, to shaft, G,

substantially in the manner shown, a cross-bar, P, and an

eccentric bearing for the shaft, 1,, at the end nearest the

main shaft mounted in the cross-bar.
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4. In a band-saw mill, the combination, with the main

shaft, H, and a carriage-operating shaft, G, of an inter-

mediate connecting shaft, L, a cross-bar, P, provided

jUith a bearing, i, a block, j, mounted and rotatable in

said bearing, an eccentric bearing, k, for the shaft, L,

and a hand lever, m, secured to the block, j, adapted and

arranged to rotate or rock the latter and move the shaft,

L. laterally, as and for the purpose set forth.

5. In a band-saw mill, in combination with an upright

or standard, a guide-arm moving on ways thereon, a

screw for raising and lowering said guide-arm, a gear-

wheel for imparting motion to said screw, a main shaft,

gear-wheels secured rigidly thereon, and a hand-lever for

throwing the gear on the screw stem into engagement

with either of the gears on the main shaft at will.

6. In a band-saw mill, the combination, with a shaft

provided with two bevel-gears, of a vertically adjustable

saw-guide arm provided with a bevel gear-wheel between

the two bevel-gears on the main shaft, and a hand-lever

or its equivalent, arranged substantially as shown, to

cause the gear-wheel to mesh with either of those on the

main shaft at will.

7. In a band-saw mill, the combination of standard, R,

guide-arm, S, movable thereon, screw, s, for raising and

lowering the <mide-arm, a roc[
T connected to screw, s,

by means of a universal joint, a bridge-tree, u, support-

ing-rod, T, a gear, U, on the end of the rod, main shaft,

H, gears, V, W, thereon on opposite sides of gear, U,

and a hand-lever, X, for moving the bridge-tree, u, later-

ally, as and for the purpose set forth.

8. In a band-saw mill, the combination, with the stan-
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dard, the guide-arm, and the mechanism for raising and

lowering the guide-arm, of the pivoted bridge-tree, u, a

hand-lever, X, connected with the bridge-tree, and a lock-

ing device, as x, for holding said lever in any desired

position.

9. In a band-saw mill, the combination, with an up-

right column, R, of a guide-arm, S, projecting laterally

therefrom, a slotted groove, bl, across the outer end of

the guide-arm, a saw-guide, Y, provided with a vertical

plate, Al, and a bolt, y, passing through the plate^and

slotted groove, substantially as shown, and for the pur-

poses set forth.

10. In a band-saw mill, the combination, with a guide-

arm, as S, of a plate, Al, secured to the end thereof, a

saw-guide, Y, secured to the plate by means of a verti-

cal pivot, gl, and capable of rotating horizontally there-

upon, the guide being composed of the parts, Z, z, adapted

to slide one upon the other, substantially as described.

11. In a band-saw mill, the combination, with an arm,

as, S, of a plate, Al, secured thereto, provided with a

horizontal plate, el, and an arm, dl. plate, jl, secured to

plate, el, by means of a bolt, gl, and connected to the

saw-guide, whereby the guide may be swung about the

bolt, gl, as a pivot to bring the guide-blocks parallel with

the face of the saw.

12. In a band-saw mill, the combination of an arm, as

S; a plate .secured thereto provided with arm, dl, and

horizontal plate, el ; a plate, jl, secured to the latter by

a bolt, gl ;
a socket, hi, in the under face ol' plate, el,

around the bolt, gl ; a plate, ji, formed with a hub or

boss, il, to fit into said socket, hi ; an arm, kl, secured
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to plate, jl, and a bolt, fi, passing through the arms, dl,

kl, as and for the purpose set forth.

13. In combination with a band-saw mill, the o'uide-

arm, S, saw-guide, Y, comprising the parts Z and z, a

screw, nl, adapted to move the guide to and from the

face of the saw, and a screw, ql, swiveled in the part Z,

and adapted to move the same upon the part, z.

GEORGE M. HINKLEY.
Witnesses: Wm. W. Allis.

Edw. P. Allis, Jr.

[Endorsed] Filed July 29, 1892. L. S. B. Sawyer,

Clerk. By W. B. Beaizley, Deputy Clerk.

United States Circuit Court, Northern District of California.
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Vulcan Iron Works.
J
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S. C. H., Examiner.

United States Patent Office.

De Witt Clinton Prescott, of Marinette, Wisconsin.

Band Saw Mill.

Specification forming part of Letters Patent No. 369,881,

dated September 13, 1887.
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To all whom it may concern.

Be it known, that I, De Witt Clinton Prescott, a citizen

of the United States, residing at Marinette, in the county

of Marinette and State of Wisconsin, have invented

certain new and useful Improvements in Band Saw Mills,
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which arc fully set forth in the following specification,

reference being had to the accompanying drawings, in

which—
Fig. 1 represents a front elevation of the upright por-

tion of a band-saw mill containing my improvements and

showing the mounting of the upper band- wheel, said

wheel being largely broken away; Fig. 2, a vertical sec-

tion of the same, taken on the line x, x, Fig. I
;
Fig. 3,

a detail plan section taken on the line y, y, Fig. 2; Fig.

4, a similar view taken on the line z, z, Fig. 2 ;
Fig. 5, a

similiar view taken on the line u, u, Fig,. 2 ;
and Fig. 6,

an illustrative elevation showing the relation of a band-

saw, its wheels, and the log when the mill is in operation,

this' last figure not being made, however, on any particu-

lar scale

My invention relates to that class of saw-mills called

"band-mills," and may be said to be an improvement

upon the mill shown and described in my prior applica-

tion, Serial No. 207,142, filed July 3, 1886.

The object of the present invention is to provide for

adjusting the upper band-wheel and to make the adjust-

ing device exceedingly sensitive, so that the slightest

change in strain will effect a movement of the said wheel,

thereby taking up even slight slack almost instantly and

keeping the saw always under proper strain.

I will proceed to describe one way in which I have

carried out my invention in practical form, and will then

point out definitely in the claims the special improvements

which 1 believe to be new and wish to protect by Letters

Patent.

The mill may be in its main features substantially like
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that shown in my said prior application, and for this

reason I have not shown in the drawings the entire

structure, nor shall I attempt to describe it in the present

case. At the same time I desire to say that the present

improvements are not applicable alone to a mill con-

structed upon the plan described and shown in the said

prior application, but may be applied to other structures,

with, perhaps, such slight modifications as may be neces-

sary to adapt the devices to differences in the main por-

tions of the mill.

In the drawings, A represents the base, upon which is

mounted a hollow column, B, which constitutes the up-

right portion of the main frame. This column, as in my
former case, consists of two parts, — a lower section, b,

which is fastened permanently to the base, and is therefore

stationary, and an upper section, bl, which is telescoped

upon the upper portion of the stationary part, b, and is

movable vertically thereon. In my former structure,

referred to above, this upper section has appeared in the

form of a closed cap
; but in the present instance I leave

both ends of this section open, so that ready access may
be had to the interior of the upper end of the column.

A bracket, a, is secured to the stationary portion of the

column and constitutes a hanger for one end of the shaft,

c, of the lower band-wheel, C. The lower portion of the

stationary part of the column is enlarged somewhat, at

least on one side thereof, and in this portion, near the

base, is cut a man-hole, b2, as shown in Fig. 2 of the

drawings, whereby access may be had to the interior of

the column at its base. The upper or movable section

of the column is supported by a strong, short post, b3,



490 Smith bt al. v. Vulcan Iron Works.

which is threaded, and enters a suitably threaded socket

or nut, at, in the upper portion of the hanger, a. The

upper end of the post is journaled in a cross-piece or any

suitable projection on the lower end of the movable part,

hi. and may be turned by a hand-lever, b4, for the pur-

pose of adjusting the movable section, bl, this post oper-

ating as a sort of jack-screw for the purpose. It will* be

noticed that in the drawings this supporting device is

located in front of the column. This arrangement is de-

sirable, because the upper band-wheel is also located on

the same side of the column, so that here is the greater

weight, and the location of the support here will be very

nearly at the middle of the entire weight on the section,

bl, quite sufficiently "near for practical purposes. A

bracket, D, is attached to the lower end of the movable

section, bl. This bracket projects outward horizontally

a short distance from the column, and is then turned up-

ward at a right angle, being projected up about as high

as the upper end of the section to which it is attached.

It is hollow and open at each end. At the lower end of

the bracket, where it is attached to the section, b I, a slot,

d, is cut in the latter, and a similar slot, dl, in the station-

ary section, b, thereby providing an opening from the

bracket into the column, and at the elbow of the bracket

a slot (12, is cut, being arranged about opposite to the

opening, d, in the column. Just outside of the elbow,

and on each side of the slot. d2, are lugs, d3.

At the upper end of the movable section, bl, a sleeve

bracket, K, is attached, being arranged at the back side

of the column or opposite to and in line with the vertical

portion Of the bracket, D. At the lower end of this
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same movable section, and immediately below the sleeve,

E, are two horizontal lugs, e, attached to the section and

about opposite to the horizontal member of the bracket,

D. A slot, el, is cut in the section, bl, between these

last-named lugs, and a similar slot, e2, in the stationary

section, b, for the purpose which will be described pres-

ently.

The upper band-wheel, F, is secured to a shaft, f, which

is mounted in boxes, fl. These boxes are in turn mounted

upon bearing blocks, G and Gl, the former at the front

and the latter at the rear of the column. The bearing

blocks are provided with yokes, g, within which the

journal-boxes are set and secured by pivot-pins, gl, which

pins are threaded, so as to be adjustable. The front

bearing block terminates below in a stem, g2, which is

adapted to fit the upper open end of the bracket, D, and

to slide up and down therein. The rear bearing block

terminates in a similar stem, g3, which is adapted to fit

the sleeve, E, and move vertically therein.

A lever, H, is pivoted at one end to the lugs, d3, on

the bracket, D, and extends inward horizontally through

this bracket and the walls of the column into the interior

of the latter. A similar lever, I, is pivoted at one end

to the lugs, e, on the other side of the column, and is

extended inward horizontally through the slots in the

column into the interior of the latter. The inner ends of

these levers are pivoted to the lower end of a connecting

rod, J, inside of the column, the upper end of which is

pivoted to the short arm of a lever, K, which is also piv-

oted to a lug, k, on the inside of the upper end of the

movable section of the column. This luc/ is arranged on
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the side of the column next to the band-wheel, and the

lever, K, extends across nearly to the other side of the

column.

As shown in the drawings, the lever, H, is a single

bar, while I and K are double, or composed of two bars

bolted together. This is a mere detail of construction,

however, as a matter of convenience. A supporting post

or rod, h, is attached at its upper end to the stem, g2, of

the front bearing block by a screw-thread connection.

The lower end of this supporting rod rests upon the lever,

H, a short distance in front of its pivot, and in order to

make the device sensitive I prefer to construct the lower

end of the rod with a knife-edge, hi, so as to make a

knife-edge bearing for the support of the front journal of

the upper band-wheel. A similar post or rod, i, is at-

tached by a screw-thread connection to the stem, g3, of

the rear bearing block, and at its lower end is connected

by a hinge-joint to the lever, I, a short distance in front

of its pivot. For convenience this post may be divided,

as shown in Fig. 1 of the drawings, and provided with a

nut and ratchet device, L, for the purpose of adjusting

the length of the rod, the upper section of which can, of

course, be turned, while the lower one cannot. The de-

vice, as shown in the drawings, consists of a sleeve-nut, 1,

threaded right and left at its opposite ends. This nut

receives the ends of the respective sections of the post,

which are threaded right and left for this purpos< The

nut is provided with external teeth around its center,

with which an ordinary ratchct-lcver, U, is arranged to

engage, thereby providing an ordinary and well-known

device for turning the nut. Obviously the turning of the
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nut in one direction will force the sections of the support

apart, while turning in the other will draw them together,

by which operation the rear end of the shaft may be ad-

justed to bring the shaft into a level position. Any other

suitable device may be used for this particular nut for

this purpose. The post, h, is also adjusted suitably in a

similar way by turning it in its threaded socket ; but as

it is not positively connected to the lever at its lower end,

it is not necessary to divide it.

It is obvious that any vibration of the lever, K, will

cause a vibration of the levers, H and I, and consequently

a simultaneous adjustment of the two bearing blocks of

the upper band-wheel shaft in a vertical direction. The

distance from the outer pivots of the levers, H and I, to

the common pivot at their inner ends within the column

is practically the same, as is also the distance between

each outer pivot and the bearing- point of the respective

supporting posts upon their respective levers; hence the

vertical movement of the bearing blocks and the journals

which they support will be practically the same. It

will be seen that if the outer or long arm of the lever,

K, be drawn downward, the inner or short arm will be

raised, thereby pulling upward the inner ends of the

levers, H and I, which movement will simultaneously

raise the bearings of the upper band-wheel shaft, thereby

tightening the saw upon the wheels.

In order to effect a constant pull downward upon the

lever, K, I attach a rod, M, to the long arm of the lever,

which rod, for convenience, is extended down within the

column nearly to the base of the latter, and at its lower

end is adapted to receive weights, m, which are intro-
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duced through the man-hole in the base portion of the

column, this hole being made mainly for the purpose of

placing and removing these weights. This also permits

the weight to be readily increased or diminished, as may

be desired. Obviously by this arrangement of levers and

weights the shaft of the upper band-wheel is held upward

constantly, so as to keep the saw taut upon its wheels,

and it is evident from the arrangement of the levers that

the adjusting device is very sensitive, so that the least

little slack in the saw will be taken up and the latter

maintained in that taut condition which is necessary for

its satisfactory operation.

I am aware that the lower band-wheel in mills of this

type has been made adjustable automatically for the pur-

pose of taking up slack. There is, however, an objection

to this latter mode of adjustment, which will be explained

by reference to Fig. 6 of the drawings. In this figure,

N represents the lower band-wheel, O the upper wheel,

and P the saw, these wheels and the saw running in the

direction indicated by arrows. A portion, Q, of the log-

carriage is also shown with a log, R, thereon, and the

saw in operation. Guides, p, pi, for the saw are arranged

as usual, one above and one below the log. Now the

momentum of the wheel produces what is known as

"overthrow " of the saw as the latter runs over to the

front from the upper wheel. This overthrow produces a

slight slack in the saw between the point where it leaves

the upper band-wheel and the point where it enters the

log, —that is, between the points indicated by 1 and 2 in

Fiff. 6 of the drawings. It is not serious, but sufficient

to destroy the proper action of the saw. When the ad-
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justment for taking up slack is made at the lower band-

wheel, this overthrow slack must be taken up by pulling

the saw back over the upper band-wheel and in opposition

to the action of said wheel, for of course it cannot be

taken up down through the log while the saw is at work.

This action brings an additional strain upon the back

portion of the saw and greatly increases the danger of

breaking. With the present improvement, whereby the

upper band-wheel is made automatically adjustable, it

must be obvious that this objection is entirely overcome,

for the upward movement of the wheel will take up the

overthrow slack immediately and directly. The same

remark applies also to the back portion of the saw, for the

action is equally direct on that side of the wheel, so that

this adjustment of the upper band-wheel takes the slack

on both sides directly, thereby preventing extra strain

upon the saw, and at the same time keeping the latter

perfectly taut while in operation.

The proper leveling of the shaft of the upper band-

wheel is effected by the adjusting device at the back of

the column, whereby the connecting rod, i, is made ad-

justable in length. The alignment of this wheel, to bring

it into the same plane with the lower wheel, is effected

by means of the pivot-boxes in which the shaft is jour-

naled. The pivots being threaded, the boxes may be set

back and forth in a horizontal direction to perfect the

adjustment of the wheel to its proper plane.

I do not wish to be understood as limiting my inven-

tion to the precise devices which are herein shown and

described. The upper band-wheel shaft may be made

automatically adjustable by other devices, and as this is
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the main characteristic of my invention, I claim it broadly.

The special construction and arrangement of the devices

which I here employ to secure the adjustment of the said

shaft may be varied without materially departing from

the improvement as it is here shown embodied. Such

modifications may be made without interfering with the

invention, and will very likely be required in applying

the invention to a band-mill having a supporting frame

different from that herein set forth.

Having thus described my invention, what I claim as

new, and desire to secure by Letters Patent, is,

—

1. In a band-saw mill, the upper band-wheel shaft, in

combination with independent vertically movable bear-

ino-s in which the ends of said shaft are separately

mounted, and automatic adjusting mechanism applied to

each of the bearings of said shaft, substantially as and

for the purposes specified.

2. In aband-saw mill, the vertically adjustable column

section, bl, in combination with vertically adjustable

bearings for the upper band-wheel shaft mounted on said

movable section, and automatic adjusting mechanism

applied to said bearings, whereby the upper band-wheel

is adjusted, substantially as and for the purposes specified.

3. In a band-saw mill, the horizontal levers, H and I,

pivoted to tlie supporting-frame and extending inward

toward each other, in combination with the upper band-

wheel shaft, vertically adjustable bearings for said shaft,

sup}) >rts for said bearings sustained at their lower ends by

1|( 1 levers, respectively, and an automatic device applied

to the inner ends of said levers and continuously operating
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to draw them upward, substantially as and for the pur-

poses specified.

4. In a band-saw mill, the horizontal levers, H and I,

pivoted to the supporting frame, in combination with the

vertically movable bearings of the upper band-wheel shaft

supported by said levers, the lever K, connecting rod J,

and weight, m, applied to the lever K, substantially as

and for the purposes specified.

5. The upright hollow column, in combination with

the horizontal levers on which the bearings of the upper

band-wheel shaft are mounted, the lever, K, mounted at

the upper part and within said column, the rod, J, con-

necting said horizontal levers and the lever, K, the

weight-rod, M, and the weight, m, arranged within the

column, substantially as and for the purposes specified.

6. The upper band-wheel shaft, in combination with

the bearing blocks, G and Gl, terminating in stems,

substantially as specified, the sleeve supports, D and E,

adapted to receive the stems of said blocks, the support-

ing rods, h and i, and the supporting and adjusting levers,

H and I, substantially as and for the purposes specified.

7. The hollow column, B, composed of stationary sec-

tion, b, and movable section, bl, provided with vertical

registering slots therein, substantially as specified, in

combination with the adjusting-levers, H and I, pivoted

to the movable section, bl,and extending inward through

said slots to the interior of the column, the vertically

adjustable bearings of the upper band-wheel shaft, sup-

ported by said levers, and a weight applied to the inner

ends of said levers to constantly pull them upward, sub-

stantially as and for the purposes specified.
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8. The supporting and adjusting levers, H and I, m

combination with the upper band-wheel shaft, the bear-

ing blocks for said shaft, the front supporting post, h,

resting on the lever, H, with a knife-edge bearing, and

the rear supporting post, i, divided as described, and

pivoted to the lever, I, and a threaded nut applied to the

free ends of the sections, whereby they may be moved to

and from each other, substantially as and for the purposes

specified. DE WITT CLINTON PRESCOTT.

Witnesses: John J. Andrew.

W. P. Mars.

[Endorsed] Filed July 29, 1892. L. S. B. Sawyer,

Clerk. By W. B. Beaizley, Deputy Clerk.

United States Circuit Court, Northern District of California.

Smith
]

Vm ^>No. 11223.

Vulcan Iron Works.
J

Respondent's Exhibit 25.

S. C. H., Examiner.

United States Patent Office.

Furmon S. Smith and Thomas Kelly, of Diamond Lake,

Michigan. I

Band Saw Mill.

Specification forming part of Letters Patent No. 381,726,

dated April 24, 1888.

Application filed August 2, L887. Serial No. 245,907.

(No model.)

To all whom it may concern.

Be it known, that we, Furmon S. Smith and Thomas

Kelly, the former a citizen of the United States, and the
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8. The supporting and adjusting levers, H and I, in

combination with the upper band-wheel shaft, the bear-
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latter of Ireland, both residing at Diamond Lake, county

of Newaygo, state of Michigan, have invented a new and

useful Band Sawing Machine, of which the following is a

specification.

The objects of this invention will appear in the follow-

ing description and claims.

In the drawings forming a part of this specification,

Figure 1 is a front elevation ; Fig. 2, an end elevation

looking from a point at the left of Fig. L ;
Fig. 3, an en-

larged lettered detail of Fig. 1, with part in section
;
and

Fig. 4 is an enlarged perspective of lettered details below

described.

Referring to the lettered parts of the drawings, A is

an upright frame or standard which supports the axial

bearings of pulleys, B, much in the same manner as here-

tofore in machines employing a single band-saw.

We employ two sets of separated pulleys, two in a set,

one above the other, each set bearing a band-saw. a, the

backs of said saws being toward each other, Figs. 1 and

4. The guide, F, bears two rollers, v, for the back of the

saws to contact with, one for each saw, Fig. 1, during the

operation of sawing the log carried by the carriage, S.

When the carriage has passed the saws in one direction,

the log is moved the thickness required for the next

board, and the latter is sawed from the log by the other

saw during the reverse transit of the carriage. The arms,

x, of the guide, v, are grooved at the end and slide ad-

justably on the bars, e.

The forked support, C, to the bearings of one of the

upper pulleys is fulcrumed at u, so that by means of hand-

wheels, b, the pulley, if desired, maybe slightly deflected
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to slant the saw. The other upper pulley, Fig. 3, has

bearings supported by the fork, f. This fork is detach-

ably inserted in a frame consisting of the bars, r, pivoted

to the supports, t, and pivotically attached to a sliding

block operated by hand-screw, i. By this means of con-

struction the other upper pulley may be deflected as

desired. Other suitable means may be employed to de-

flect or tilt the pulleys as different circumstances may

require. .

The guide, F, has a pendent plate, D, between the

saws, a, Figs. 1 and 4, to fill the space between the same

at the point where the sawing is done, and if deemed of

advantage, the plate may be of a width to cause the saws

to come in contact with the edges of the same.

There are certain features herein illustrated not ne-

cessary to describe, and there are many details in the

construction of such a machine not here illustrated, and

which are subject to change and will be readily under-

stood by those skilled in the use of single band-saws.

We have aimed to illustrate sufficiently to show the

principle of employing two band-saws so as to saw during

each passage of the log-carriage in either direction.

Having thus described our invention, what we claim,

and desire to secure by Letters Patent, is:—
1. In combination, a log carriage, the upright frame,

the pulleys, the saws hark to back upon said pulleys, the

sliding guide having rollers mounted thereon between the

saws and the plate pendent from said guide and arranged

t() (ill tli- Space between the saws \\ liele tlie sawing is

done, substantially as set forth.

2, h\ a band sawing machine, the combination of the
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upright frame, the upper and lower sets of pulleys bearing

the saws, the sliding block and screw, the upright stan-

dards pivoted to said block at their lower ends and

pivoted to the frame-work of the machine near their

upper ends, and the forked support detachable between

said pivoted standards, one of the upper pulleys being

mounted in bearings on said pivoted support, substan-

tially as and for the object stated.

In testimony of the foregoing we have hereunto sub-

scribed our names in presence of two witnesses.

FURMONS. SMITH.

THOMAS KELLY.
Witnesses : Samuel B. Smith,

L. H. Fosdic.

[Endorsed] Filed July 29, 1892. L. S. B. Sawyer,

Clerk.
' By W. B. Beaizley, Deputy Clerk.

United States Circuit Court, Northern District of California.

Smith
^

v. j>No. 11223.

Vulcan Iron Works, i

Respondent's Exhibit 27.

v

S. C. H., Examiner.

United States Patent Office.

William F. Parish, of Minneapolis, Minnesota.

Band Saw Mill.

Specification forming part of Letters Patent No. 388,069,

dated August 21, 1888.

Application filed March 2, 1888. Serial No. 265,948.

(No model.)
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To all whom it may concern.

Be it known, that I, William F. Parish, of Minneapolis,

in the county of Hennepin and state of Minnesota, have

invented certain improvements in band-saw mills, of which

the following is a specification.

The object of my invention is to provide a band-mill

with an improved construction of supporting frame, with

improved means for supporting the upper wheel, with

an improved construction of upper guide and means for

adjusting the same, with improved means for supporting

and adjusting the lower wheel, and with improved means

for permitting the saw to be placed upon and removed

from the lower wheel.

In the common type of band-mills, the upper wheel is

mounted at or near the end of its shaft, and the shaft is

supported in bearings upon a column or pillar, so that the

wheel overhangs the standard or column upon which the

shaft is mounted. Sometimes these mills are provided

with a light bearing outside of the overhanging wheel.

The lower wheel is likewise usually mounted upon the

end of the shaft and outside both of its bearings. The

main objection to this construction is, that the great strain

brought up(»n the saw tends to throw downward the free

or unsupported end of the upper shaft, or the end that

carries the wheel, so that the saw does not run evenly.

The main difference between my hand-mill and the hand-

mills of the prevailing type consists in the tact that m

my machine both the upper and the lower wheels are

secured to their shafts at points substantially midway

between their bearings. Both wheels are therefore firmly

supported, and there is no possibility of the shafts being
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tipped in either direction by the strain brought upon them

by the saw.

There are other material and essential points of differ-

ence between my construction and those heretofore used,

all of which will be fully understood from the following

detailed description, taken in connection with the accom-

panying drawings, in which,

—

Figure 1 is a side elevation of my improved machine.

Fig. 2 is an end elevation of the same. Fig. 3 is a cen-

tral vertical section. Fig. 4 is a vertical section at riofht

angles to the plane of Fig. 3. Fig. 5 is a horizontal

section taken on line x, x, of Fig. 2. Fig. 6 is a hori-

zontal section on line y, y, of Fig. 2, the upper guide

being omitted. Fig. 7 is a horizontal section on line z, z,

of Fig. 2. Fig. 8 is a detail.

In the drawings, 2 represents the main frame or stan-

dard of the machine, which is preferably formed of a hollow

casting having a broad base adapted to be supported upon

a suitable foundation, a single upright column rising

therefrom to a point a short distance below the lower

edge of the upper wheel, where it is divided into two

standards, 3, 3, having an opening between them, in

which the wheel is received, and each provided with a

suitable movable bearing or journal-box for one end of

the shaft of the upper wheel. The upper wheel, 5, is

mounted upon its shaft, 7, between the two journal-boxes,

9. These boxes therefore receive substantially equal

proportions of the weight of the wheel and shaft and of

the strain exerted by the saw. The journal-boxes, 9,

are each provided with a depending bar, which is received

in a vertical bearing in the upper end of the single stan-
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dard, 3, and is adapted to move vertically therein. The

lower ends of these bars are connected by links, 11, with

the pivoted levers, 13, that are arranged within the upper

parts of the standards, 3. These levers have their oppo-

site ends connected by rods, 15, with short arms, 17, on

a shaft 19. The shaft, 19, has an arm, 21, secured to it,

and upon this arm is suspended a boss, 23, adapted to re-

ceive weights for counterbalancing the upper wheel. A

sufficient weight may be applied in this manner to hold

the upper wheel with a yielding tension against the saw

and cause it to take up the slack of the saw in a manner

well understood in the art. In order to prevent the

weight from dropping too far, and moving the wheel up

toofor should the saw break, or when there is no saw on

the wheels, I extend the ends of the levers, 13, through

slots in the wall of the standards, and the ends of these

slots form stops which limit the movement of the levers,

13 and consequently the movement of the upper wheel.

The support for the upper guide consists of a substan-

tially U-shaped frame or casting, 25, which is supported

upon ways, 27, upon the main standard of the machine.

The8e ways are parallel to each other, and the guide-

frame 25, is adapted to move vertically thereon to bring

the upper guide into its proper position over the log that

is on the carriage. This construction of the guide-frame.

25 permits the guide to be moved very close to the point

where the saw passes off from the upper wheel. The

lower rtion of the upper wheel projects into the open

Bpace be! ween the two legs of the guide-supporting frame

A sheave 29, is mounted within the hollow standard at

ft

pointneartheupperendoftheways,27,anda«m»lar
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sheave, 81, is mounted at a point near the lower ends of

the ways. A shaft, 33, is mounted in bearings in the

main standard, and extends through it from one side to

the other, and is provided with the spools, 35, which are

arranged in line with the sheaves, 29 and 31. A cable,

37, is secured at one end to the guide-frame, 25, passes

over the sheave, 29, several times around the spool, 35,

and under the sheave, 31, and has its other end attached

to the guide-frame, 25. The shaft, 33, is provided with

the hand-wheel, 39, arranged inside of the standard, and

by means of this hand-wheel the shaft may be turned

upon its axis, and thereby the guide-frame and the guide

supported by it be raised or lowered upon the ways, 27.

In order to counterbalance the weight of this guide-frame,

the shaft, 33, is provided with a spool, 41, around which

a cord, 43, is wound in the opposite direction from the

cord, 37. A weight, 45, is supported upon this cord,

and by this means the weight of the guide-frame and

guide will be counterbalanced, and the guide may be

easily operated by turning the hand-wheel, 39. The outer

end of the guide-frame, 25, is inclined, as shown in Fig. 1,

and is provided with a groove, in which is mounted a

block, 51, that is adapted to be moved up and down in

this groove.

The block, 51, is provided with a curved face having a

transverse groove, in which the guide proper, 53, is

mounted. By moving the guide, 53, forward and back

in the grooved slot in the block, 51, the guide maybe

given a rotary adjustment as it is moved forward and

back, and by adjusting the block, 51, up and down in the

groove in the inclined face of the frame, 25, the guide



506 Smith et al. v. Vulcan Iron Works.

will be moved toward or from the main standard, and

thereby the saw will be moved in one direction or the

other, as desired. The lower guide is preferably similar

in construction to the upper guide; but its block, 51, is

mounted on a stationary arm, 55, that is secured to the

base of the standard, as shown in Fig. 1.

The base of the main standard rests upon a foundation

that is usually arranged upon a level with the floor line

of the mill. Beneath this, the lower shaft is mounted,

preferably, upon supports, 57, arranged at the front and

back of the main standard, already described.

The supports, 57, are preferably formed as open castings

or frames having a series of independent legs, 59. In

order that the endless saw may be readily applied to or

removed from the lower wheel, I prefer to provide one

of the supports, 57, with a portion which 'may be taken

out or moved, so as to leave a gap or opening through

which the saw may be carried into the space between

the supports and beneath the shaft of the lower wheel or

be taken out therefrom. This portion of the support, as

here shown, consists of a section, 61, in each of the legs,

59, that is adapted to be held therein by means of a bolt,

63. With this construction each of the sections may be

removed in turn, the saw carried through the opening

formed thereby, and the section replaced before another

section is removed. The support will in this way always

be sufficient for the weight which comes upon it, as any

one section may he removed without materially weak-

ening it. I do not wish to confine myself, however, to

this arrangement of the removable sections or portions ot

the support, as the same may be obviously varied without
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departing from my invention, or to confine myself to the

form of support shown, as any suitable support may be

used. It is desirable, however, that the movable portion

of the support shall be so arranged that only a part of it

need be moved at a time. Each support, 57, is also pref-

erably provided with a substantially rectangular opening,

in which the supporting and adjusting devices for the

ends of the shaft are arranged.

A cast-metal frame, 65, is arangecl to move upon verti-

cal ways, 67, formed upon the opposite sides of this rec-

tangular opening. A threaded rod, 69, is secured to the

frame 65, and projects downward therefrom. A revolv-

ing nut, 71, engages this threaded rod, and is supported

in the opening in the frame, 57, which forms a bearing

therefor, and is held, in position by means of a collar

formed on it at its upper end and resting upon the frame.

57, and a collar, 73, secured upon its lower end, as shown

in Fig. 1. The nut is thus permitted to revolve in bear-

ings in the frame, 57, but vertical movement thereof is

prevented. A gear-wheel, 75, is secured to the revolving

nut, 71, and is engaged by a pinion, 77, upon a vertical

shaft, 79, that extends above the floor-line of the mill,

and is provided at its upper end with a beveled gear, 81.

The construction and arrangement of these devices at the

two ends of the shaft are preferably the same, as shown

in the drawings.

A shaft, 83, is mounted in bearings in the main stan-

dard of the machine, and is provided at one end with a

bevel-gear, 85, engaging the bevel-gear 81 upon one of

the vertical shafts, 79. A sleeve, 87, arranged at the

other end of the shaft, is provided with the bevel-gear 89
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that engages the bevel-gear 81 upon the other vertical

shaft, 79. The sleeve, 87, is mounted loosely upon the

shaft, 83, but is constructed to be engaged by a sleeve,

91, that is splined to the shaft, and turns therewith.

The sleeve 91 is arranged to slide on the shaft 83,

and is provided with a suitable handle, 93. When the

sleeve 91 engages the sleeve 87, this sleeve and the shaft

83 may be turned together, and thereby both shafts, 79,

will be operated simultaneously, and the two frames, 65,

which support the ends of the lower shaft, will be simul-

taneously raised or lowered.

When the sleeve 91 is out of engagement with the

sleeve 87, only the shaft that is engaged by the bevel-

o-ear on the shaft 83 will be turned when the shaft 83 is

operated, and only one end of the lower shaft will be

raised or lowered. The lower shaft is mounted at each

end in a block, 95, supported upon the frame, 65, and

adapted to be moved transversely thereon. One of these

bearing blocks is provided with means by which it may be

laterally adjusted on the frame, 65. This, as here shown,

consists of a threaded stud or rod, 97, projecting from one

end of the bearing block, 95, and passing through a worm-

gear which has a threaded opening in its center that en-

gages the rod 97. A shaft, 101, supported in suitable

bearings, and provided at its upper end, which is above

the door-line of the mill, with a hand- wheel, 103, has at

its lower end a worm which engages the wheel, 99. By

turning this shaft, the bearing block, 95, and the end of

the shall supported by it may be laterally adjusted on

the frame, ('>;">.

It is sometimes desirable to adjust the upper guide by



Smith et al. v. Vulcan Iron Works. 509

a power-driven device, instead of adjusting it by hand.

For this purpose the shaft, 33, is preferably provided

within the main standard with a friction wheel, 105. A
shaft, 107, is also mounted in this frame parallel to the

shaft, 33, and is provided with arms, 109, in which are

mounted the friction wheels, 111 and 113. A handle,

115, is provided on the outer end of the shaft, 107. By

turning the shaft, 107, upon its axis, either one of the

wheels, 111 or 113, may be thrown into contact with the

wheel, 105, or both of them may be held out of contact

with it. A belt, 117, passes from the shaft of the lower

wheel over both of the wheels, 111 and 113, and drives

them in opposite directions. An idler, 119, is preferably

arranged to engage this belt. With this arrangement,

when one of the wheels, 111 or 113, is thrown into con-

tact with the wheel 105, the upper guide will be moved

in one direction, and when the other wheel is thrown into

engagement with this wheel, 105, the upper guide will be

moved in the other direction. The tightener keeps the

belt taut, even though the shaft of the lower wheel may

be raised or lowered a considerable distance. The shaft,

101, moves vertically with the frame supporting the box

of the lower shaft.

It will be seen that the front and rear of the standard

are exactly similar, and that both wheels and both saw-

guides are arranged centrally thereon. The blocks, 53,

may be turned upside down, so as to bring the open side

of the guide in the other direction.

The driving pulley and the shaft, 101, for adjusting

one of the boxes of the lower wheel may be applied on
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either side of the lower wheel, as preferred. The hand-

wheel, 39, may be applied to either end of its shaft, and

the shaft, 83, may be reversed end for end, and its oper-

ating lever and clutch applied at the other side of the

standards. In this way all of the adjusting and operating-

devices can be applied to the other side of the machine,

and the mill changed from a right-hand to a left-hand

machine. The machine is so constructed that the adjust-

ing and operating devices may be applied when the mill

is set up either in front or back of the saw, at the option

of the sawyer, and may be changed in a few moments

from one side to the other, at will, at any time. This

enables the sawyer to stand in front or back of the saw

at his pleasure, and it also permits the same construction

of the machine to be used either as a right-hand or a left-

hand mill.

The manufacturer can construct the machines all alike,

without regard to the way in which they are to be used,

so that only one kind need be carried in stock, and when

they are set up the guides may be forced in either direc-

tion, and the adjusting and operating devices applied to

either side of the standard, and the machine used as a

right-hand or a left-hand mid, and may. at any time, with-

out reconstruction, be changed from one to the other.

I claim as my invention. —
I. The combination, in a hand-mill, of the cast-metal

main standard provided at its tup with the independent

standards, 3, projecting vertically therefrom and formed in-

tegrally therewith, the vertically movable boxes mounted

on said standards, the upper shaft mounted in said bo*



Smith et al. v. Vulcan Iron Works. 511

and the upper wheel arranged upon said shaft between

said standards, 3, substantially as described.

2. The combination, in a band-mill, with the stan-

dard, of the upper shaft mounted in vertically movable

boxes on said standard, the upper wheel secured upon

said shaft between said boxes, and the upper guide-frame,

25, projecting from said standard upon opposite sides of

said wheel, and the saw-guide secured to said frame at its

outer end, substantially as described.

3. The combination, in a band-mill, with the standard,

of the upper shaft mounted in vertically movable boxes

on said standard, the upper wheel arranged upon said

shaft between said boxes, the U-shaped guide-frame, 25,

mounted in vertical ways upon said standard, and extend-

ing upon opposite sides of said wheel, and the saw-guide

secured upon said frame, substantially as' described.

4. The combination, in a band-mill, of the hollow

standard, the upper shaft mounted in vertically movable

boxes thereon, the wheel mounted upon said shaft be-

tween said boxes, the U-shaped guide- frame, 25, mounted

in vertical ways upon said standard, the sheaves, 29 and

31, arranged within said standard near the upper and

lower ends of said way, the shaft, 33, arranged in said

standard, provided with the spools, 35, and the cables, 37,

secured to said guide-frame, passing over said sheaves

and around said spools substantially as described, and for

the purpose set forth.

5. The combination, in a band-mill, with the hollow

standards provided with the vertical ways, 27, the

U-shaped guide- frame mounted in said ways, the sheaves,
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29 and 31, arranged in said standard near the upper and

lower ends of said ways, the shaft, 33, mounted in said

standard and provided with the spools, 35 and 41, the

cables, 37, secured to said guide-frame, passing over said

sheaves and around said spools, 35, and the cable, 43,

wound upon said spool, 41, and provided with the coun-

terbalance weight, 45, all substantially as described.

6. The combination, in a band -mill, with the standard,

of an arm secured thereto and projecting toward the saw,

and provided at its outer end with an inclined groove, a

block mounted in said groove and adapted to be adjusted

therein, and be thereby moved toward and from the

standard, and provided in its outer face with a transverse

groove, and a saw-guide, 53, mounted in said transverse

groove and adapted to be adjusted therein across the face

of said block, substantially as described.

7. The combination, in a band-mill, with the main

standard, of the upper shaft mounted in vertically adjusted

boxes thereon, the upper wheel arranged upon said shaft

between said boxes, the U-shaped guide-frame, 25, ad-

justably mounted upon said standard and projecting

therefrom upon opposite sides of said wheel, and provided

at its outer end with an inclined face having a groove

therein, a block mounted in said groove and adapted to

be adjusted therein, and a saw-guide adjustably mounted

upon said block, substantially as described.

8. The combination, in a band-mill, with the hollow

standard, provided with the independent oppositely

projecting portions, 3, 3, the vertically movable boxes

mounted in bearings upon said independent portions of
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the standard, the pivoted levers, 13, arranged within said

standard and connected with said sliding boxes, and pro-

jecting through slots in the walls of the standard, the

shaft, 19, provided with the short arm, 17, connected

with said levers, 13, and also provided with the arm, 21,

having the weight-receiving box, 23, suspended thereon,

substantially as described.

9. The combination, in a band-mill, of the lower shaft,

bearing blocks supporting its opposite ends, the lower

wheel secured upon said lower shaft between said boxes,

suitable frames supporting said boxes, one of said frames

being provided with a movable portion through which

the saw may be carried in applying it to or removing it

from said lower wheel, substantially as described.

10. The combination, in a band-mill, of the lower

shaft, boxes supporting the ends thereof, the lower wheel

mounted upon said shaft between said boxes, suitable

supports for said boxes, one of said supports being pro-

vided with a movable portion formed in separate sections,

which, when moved, forms an opening in said support

through which the saw may be carried in applying it or

removing it from said lower wheel.

11. The combination, in a band-mill, of the lower-

shaft, boxes supporting the ends thereof, the lower wheel

mounted upon said shaft between said boxes, the frames,

57, supporting said boxes, and provided with the legs, 59,

and the movable blocks, 61, in said legs, 59, substantially

as described, and for the purpose set forth.

12. The combination, in a band-mill, of the lower

shaft, boxes supporting the ends thereof, the lower wheel
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mounted and secured upon said shaft between said boxes,

means for simultaneously raising or lowering both of said

boxes, and means for independently raising or lowering-

one of said boxes, and means for horizontally adjusting

one of said boxes.

13. The combination, in a band-mill, of the shaft

mounted upon the vertically movable boxes, the revolv-

ing nuts engaging threaded rods supporting said boxes,

the gear-wheels, 75, secured upon said nuts, the shafts,

79, provided with pinions engaging said gear-wheels, and

provided also with bevel-gears, 81, the shaft, 83, having

the pinion, 85, engaging the bevel-gear on one of said

shafts, 79, the sleeve, 87, having a pinion, 89, engaging

the bevel-gear, 81, on the other of said shafts, 79, and

the sleeve, 91, splined upon the shaft, 83, and adapted to

en^aoe the sleeve, 87, or to be disengaged therefrom,

whereby both the said shafts, 79, may be simultaneously

operated to raise or lower both of said boxes, or one of

said shafts may be operated independently of the other,

substantially as described.

14. The combination, in a band-mill, with the lower

shaft and wheel, of the vertically movable frames, 65,

and means for adjusting the same, the boxes, 95, mounted

upon said frame, 65, and adapted to be laterally adjusted

thereon, the threaded rod, 97, secured to one of said

boxes, the threaded worm-wheel, 99, engaging said rod,

and the shaft, 101, for operating said worm-wheel, said

rod 97, worm-wheel, and shaft being mounted upon and

moving with said frame, substantially as described.

15. The combination, in a band-mill, with the standard
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having its front and rear sides counterparts of each other,

of the upper wheel centrally mounted upon said standard,

the lower wheel mounted beneath said upper wheel, and

the upper and lower guides mounted centrally upon said

standard between said upper and lower wheels, substan-

tially as described.

16. The combination, in a band-mill, of the standard

having its front and rear sides counterparts of each other,

the adjusting and operating devices constructed to be

mounted on either side of said standard, the upper wheel

mounted centrally upon said standard, the lower wheel

arranged beneath said upper wheel, and the upper and

lower saw-guides arranged centrally upon said standard

between said upper and lower wheels, substantially as

described.

17. The combination, in a band- mill, of the standard

having its front and rear sides counterparts of each other,

the upper wheel centrally mounted upon said standard,

the lower wheel arranged beneath said upper wheel, the

upper and lower guide supports arranged centrally upon

said standard between said upper and lower wheels, and

the reversible guides mounted on said supports, substan-

tially as described.

In testimony whereof, I have hereunto set my hand

this 27th day of February, 1888.

WILLIAM F. PARISH.

In presence of: A. M. Gaskell.

A. C. Paul.

[Endorsed] Filed July 29, 1892. L. S. B. Sawyer,

Clerk. By W. B. Beaizley, Deputy Clerk.
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William M. Wilkin, of Erie, Pennsylvania.

Band Saw Mill.

Specification forming part of Letters Patent No. 406,322,

dated July 2, 1889.

Application filed December 17, 1888. Serial No. 293,-

865. (No model.)

To all whom it may concern.

Be it known, that I, William M. Wilkin, a citizen of the

United States, residing at Erie, in the county of Erie and

state of Pennsylvania, have invented certain new and

useful improvements in band-saw mills; and I do hereby

declare the following to be a full, clear, and exact descrip-

tion of the invention, such as will enable others skilled in

the art to which it appertains to make and use the same.

This invention relates to band-saw mills; and it con-

sists in the improvements in the construction thereof, as

will be hereinafter fully described and pointed out in the

specification and claims.

The invention is illustrated in the accompanying draw-

rags, as follows:—
Figure 1 is an elevation view looking in the direction

of the tinv.l of the log-carriage. Fig. 2 is an elevation

view looking across the line of traverse of the log-car-
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riao-e. Fig1

. 3 shows details of construction which will be

explained in place. Fig. 4 is a vertical sectional view of

a part of the framework, taken on the line x, x, in Fig. 1.

Fio\ 5 is a horizontal sectional view of the cross-arm, A3,

of the framework, taken on the line y, y, in Fig. 1, and

shows the internal construction of the adjusting mechan-

ism. Fig. 6 is a vertical section of a fragment of the

framework taken on the line z, z, in Fig. 5. Fig. 7 is a

vertical section of the same fragment, taken transversely

of the arm, A3, on the line w, w, in Fig. 6, with the in-

ternal works in elevation. Figs. 8, 9, 10, 11, 12, and 13

are similar to Figs. 5, 6, and 7, and show alternative con-

struction of the adjusting mechanism.

The construction is as follows, reference being had to

the letters of reference marked on the drawings. There

is the common supporting framework, A, and base-plate,

Al, or "husk," as it is commonly called. Mounted on

the husk is a T-shaped column, A2, A3, of which A2 is

the shaft and A3 the cross-arm. On this cross arm are

mounted two hollow posts, A4, A4, and from the outer

end of the cross-arm there depends a hanger, A5, which

supports the outer end of the lower band-wheel shaft.

This outer hanger is not an essential feature, for, if de-

sired, an inner bearing can be used which will support the

end of the shaft. An outer bearing is, however, prefer,

able. In the top of the posts, A4, A4, are telescopically

fitted bearing-posts, D, D, which carry journal boxes, Dl,

Dl, which are pivoted at d so as to tip in the plane of

the shaft which they support. These telescoping studs

are supported on screw-shafts, G, which have worm-

wheels, g, thereon, which gear into worms on the shaft, I.
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B is the lower or driving band-wheel, which is mounted

on a shaft, b, which has its outer bearing in the hanger,

A5.

Bl is the upper or driven band-wheel, which is mounted

on a shaft, bl, which has its bearings in the journal boxes,

Dl, above described. On the cross-arm, A3, just inside

of the band-wheel, Bl, is erected a post and arm, E, which

carries the saw-guide, E2, and its actuating mechanism,

which will be explained further on.

The inner bearings of the driving band-wheel shaft, b,

are secured to the under side of the husk. One of these

bearings or supports is marked A6, and is shown in de-

tail in Fig. 3. Its peculiarity consists in the manner in

which it holds the journal boxes, al, al, between guide-lips,

a2, a2, so that the boxes have free vertical action, thus

allowing vertical adjustment of the shaft, but holding it

against lateral vibration.

In Fiff. 1 I show an arm, K, extending from the post,

E, back to the saw at the point where it is about passing

on the driven pulley, Bl. This arm carries a roller, Kl,

which runs upon the back of the saw, and serves to keep

the saw in place on the driven pulley. Heretofore it has

been common to apply a roller to the back of the saw at

about the point where it leaves the upper band-wheel,

and great difficulty has been experienced in obtaining any

beneficial result from them. I have found that by pla-

cing this roller at about the point where the saw runs upon

the upper band-wheel the desired effects are perfectly ac-

complished.

Constructing the upper framework in tin- manner I do,

as shown, I find to be a very great improvement. It
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will be observed that there is no large mass of metal above

the point where the saw does its work, the cross-arm, A3,

being in the same horizontal plane as the log to be sawed,

and the framework above it being very light and }
ret

very strong. The shaft, A2, which supports the cross-

arm, has a very wide, firm base, and it thoroughly braces

the cross-arm against any lateral strain. The cross-arm,

A3, and the shaft, A2, are cast in one piece, or, preferably,

should be, and this gives a firm support for the outer post,

A4, and the outer hanger, A5, which form the outer sup-

ports of the two shafts, b and bl. The entire vertical ad-

justment of the upper wheel is effected by the screw-shafts,

G, G, and their supports. The adjustment of the upper

wheel to the length of the saw is effected by turning the

shaft, I, which revolves the screw-shafts, G, simultaneously.

When this adjustment is properly effected, the proper

tension upon the saw is maintained by weights acting

upon levers, which carry the supports of the screws, G,

this in effect sustaining the upper band-wheel flexibly on

scale-beams. Broadly, it is not new to so support one or

both ends of the upper wheel-shaft, as will be seen by

examining the following Letters Patent of the United

States: No. 120,949, dated 'November 14, 1871; No.

151,106, May 19, 1874; No. 194,225, August 14, 1877;

No. 278,936, June 5, 1883; No. 301,095, July 1, 1884;

No. 368,831, August 23, 1887; and No. 369,881, Septem-

ber 13, 1887;— my invention in this particular consisting

in the construction and arrangement of the parts by

wThich I effect the desired result.

In the accompanying drawings I show several alterna-

tive constructions of scale-gearing for flexibly supporting
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the upper band-wheel shaft, which are equivalents of each

other, and will be explained in place farther on.

The essential feature of the apparatus is, that the upper

band-wheel and mechanism by which it is adjusted with

reference to the length of the saw are supported flexibly

on an automatic tension device. Broadly, this is not

new, as it is done in band-saws used for scroll sawing;

but the constructions there used are inapplicable to large

saw- mills of the class to which my invention relates, and

heretofore large mills have been made with the tension

mechanism vertically adjustable with and supported on

the upper band-wheel supporting framework. My con-

struction in this particular is as follows:—
The framework, A2, A3, A4, A4, is fixed and immov-

able, but the posts, A4, A4, are made extensible by hav-

ing telescoping parts, D, D, which slide within or upon

sa"d posts vertically. These telescoping posts are adapted

to receive the boxes of the shaft, bl, and they are moved

vertically by screw-shafts, G, G, which are revolved

simultaneously by a worm-shaft and worm-wheels, g.

These screw-shafts move the telescoping parts, D, and the

shaft supported thereon to effect the vertical adjustment

necessary to accommodate saws of various lengths,and they

have their supports on a scale-gear, which gives them au-

tomatic vertical adjustment in parallelism, so as to give

proper tension upon the saw. When it is desired to tilt

the shaft, bl, so as to properly train the saw on the wheel,

Bl, it maybe effected by throwing one of the worm-

wheels, II, on the shaft, I, out of gear with the worm-

wheel, g, as is shown by dotted lines in Fig. 5, or in any

other manner which will be efficient.
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The automatic tension giving support for the screw-

shafts may be variously constructed, and I do not desire

to be limited to any particular construction. In the ac-

companying drawings I show it constructed as follows:

A rock-shaft, H, extends from end to end of the cross-arm,

A3, and has arms, Hi, Hi, extending from it, on which

rests the ends of the screw-shafts, G, G. In the construc-

tion shown in Figs. 5, 6, and 7, one of these arms, Hi, is ex-

tended, and rests upon a second lever, H2, which is con-

nected with a weight-lever, H3, by a link, h. In the con-

struction shown in Figs. 8, 9, and 10, one of the arms, Hi,

is extended and connects directly with the weight-lever,

H3, by the link, h. In the construction shown in Figs. 1 1,

12, and 13, there is a separate arm, H4, extending from

the shaft, H, and this is connected with the weight-lever,

H3, by the link, h. These modifications are practically

alike, but go to show that many modifications are possible.

The saw-guide. E2, is in the form of an arm, which ex-

tends from a sliding bar, E3, which slides in the head, El,

on the arm, E. The means for moving this side is a screw,

F, which is journaled in a bracket, E4, on the arm, E, back

of the head, El, which screws into a nut, e3, on the back

of the slide, E3. The screw, F, has a beveled pinion, f, be-

low its journal, and a pinion, fl, on the shaft, Fl, meshes

with it. On the opposite end of the shaft, Fl, is another

beveled gear, f2, which gears with a like gear, f3, on the

upright shaft, F2. On the lower end of the shaft, F2,

there is a friction gear, f4, which engages with a like fric-

tion gear on the horizontal shaft, F3. A lever, F5, is pro-

vided for mo vino- the shaft, F2, so as to brinor the

friction gear, fl, in contact with one or the other of the
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friction gears on the shaft, F3. The shaft, F3, is the shaft

used for driving a clearance roller, R, commonly used.

Referring again to the construction of the frame, I will

say that it is not essential that the cross-arm, A3, extend

back of the shaft, A2. and form a T, strictly, for if it is

desired the shaft, A2, may be co-extensive in depth with

the part, A3. The essential feature of this construction

is, that the part, A3, extends out between the two wheels,

B and Bl, and forms a support for an outer post, A4, and

a support also for the leg, Ao, when that part is wanted.

I am aware that the outer end of the upper shaft, bl, has

been supported by an arm, or, as it is called by some, a

" o-oose-neck," extending from the column out under the

upper wheel and up to the shaft, and I do not intend to

claim such a construction.

The distinction between my construction and others is

that in them the outer support of the upper band-wheel

moves vertically with the wheel, while in my construction

it is fixed, being supported by the fixed arm, A3.

. What I claim as new is,—
1. In a band-saw mill, the combination, with the sup-

porting frame-work and husk or bed, and the upper and

lower band-wheels and shafts of a T-shaped column, A2,

A3, which is mounted on said bed or husk and has one of

its arms extended out between the two band-wheels in

position to sustain the supports of the outer ends of the

band-wheel shaft

2. In a band-saw mill frame, the combination, with the

base, Al, of a fixed column composed of the shaft, A2,

and the cross-arm, A::. Mated on said base, the outer
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hanger of the lower band- wheel depending from the lower

side of the outer end of said cross-arm, and the posts

which support the upper band-wheel mounted at the ends

of said cross-arm.

3. In a band-saw mill frame, a column formed of the

shaft, A2, and cross-arm, A3, cast in one piece, in com-

bination with the posts, A4, mounted at each end of said

cross-arm, and the hanger, A5, suspended from the lower

side of the outer end of said cross-arm. 1

4. In a band-saw mill frame, the combination, with the

T-shaped column, A2, A3, of the posts, A4, A4, mounted

on the ends of the cross-arm, A3, and the guide post and

arm, E, mounted also on the cross-arm of said column be-

tween said posts, A4, A4.

5. In a band-saw mill frame, the combination of a base-

support, A, a base, Al, a T-shaped column, A2, A3,

mounted on said base, an outer hanger, A5, depending

from the cross-arm of said column, a shaft, b, supported

at its outer end by the said hanger, A5, and at its inner

end by a hanger depending from said base, Al, and held

against lateral vibration by a hanger, A6, having ways,

a2, for vertically moving boxes, al, said hanger, A6, be-

tween the outer hanger, A5, and the driving pulley on

said shaft and attached to said base.

6. In a band-saw mill, the combination of a fixed cross-

arm extending out between the upper and lower band-

wheels, a hanger, A5, on the outer end of said cross-arm,

for supporting the outer end of the lower band-wheel

shaft, and extensible supports for the upper band-wheel

shaft mounted on the ends of said cross-arm.
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I In testimony whereof, I affix my signature in presence

of two witnesses. WILLIAM M. WILKIN.

Witnesses: Jno. K. Hallock.

Wm. P. Hayes.

[Endorsed] Filed July 29, L892. L. S. B. Sawyer,

Clerk. By W. B. Beaizley, Deputy Clerk.

United States Circuit Court, Northern District of California.

Smith \

„. No. 11223.

Vulcan Iron Works. J

[Respondent's Exhibit 30.

S. C. H., Examiner.

United States Patent Office.

De Witt C. Prescott, of Marinette, Wisconsin.

Band Saw Mill.

Specification forming part of Letters Patent No. 416,012,

dated November 26, 1889.

Application filed July 16, 1889. Serial No. 317,723.

(No model.)

To all whom it may concern.

Be it known, that I,Pe Witt C. Prescott, a citizen of

the United States, residing at Marinette, in the county

of Marinette and State of Wisconsin, have invented cer-

tain new and useful improvements in Hand Saw Mills,

which are fully set forth in the following specification,

reference being bad to the accompanying drawings, in

which, —
Figure l represents a side elevation of a band-saw mill

embodying my invention ; Fig. 2, a vertical section of the
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upper portion of the same with some parts broken away

and the upper band-wheel partly in elevation ;
Fig. 3, a

detail plan section taken on the line 1, 1, of Fig. 2 ; Fig.

4, a similar section taken on the line 2, 2, of Fig. 2 ;
Fig.

5, a similar detail section taken on the line 3, 3, of Fig. 2;

Fio\ 6, a detail vertical section taken on the line 4, 4, of

Fig. 2; Fig. 7, a detail side elevation of one of the sup-

porting levers at its inner end; and Fig. 8, a bottom plan

of the same.

In the drawings all the figures are upon the same scale,

except Fig. 1, which is on a smaller scale than the others.

My invention relates to band-saw mills for general use

in sawing logs; and it consists, mainly, in certain improve-

ments in the construction and arrangement of the mech-

anism for supporting the upper band-wheel, whereby the

mill is especially adapted for work upon very large logs.

It also consists in certain improvements in special fea-

tures of construction, which will be hereinafter pointed

out.

I will describe in detail the construction of so much of

the mill as is necessary to an understanding of my present

invention, and the operation of the devices by which I

have carried out my invention practically and successfully

in one way, and will then point out more definitely in

claims the particular improvements which I believe to be

new, and wish to secure by Letters Patent.

In the drawings, A represents the base, upon which is

mounted a hollow column B, which constitutes the up-

right portion of the main frame. This column consists of

two parts, a lower section, b, which is fastened perma-

nently to the base, and is therefore stationary, and an
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upper section, bl, which is telescoped upon the upper end

of the stationary part, so as to be movable vertically

thereon. The upper end of the movable section, bl, is

open, as well as the upper end of the stationary section,

so that ready access may be had to the interior of the

upper end of the column. A bracket, a, is secured to the

stationary part of the column, and is bent downward by

the side thereof to make a hanger for one end of the shaft,

c, of the lower band-wheel, C, the other end being sup-

ported in a suitable hanger, al, attached to the base, A.

The upper or movable section of the column is supported

by a strong, short post, D, which is threaded, and enters

a suitably threaded socket, or nut, d, in the upper portion

of the bracket, a. The upper end of this post is journaled

in a cross-piece, dl, or any suitable projection on the lower

end of the movable section, bl, and may be turned by a

hand-lever, d2, for the purpose of adjusting the movable

part of the column in a vertical direction, this post oper-

ating as a sort of jack-screw for this purpose. It will be

noticed that in the drawings this supporting device is

located in front of the column, and this arrangement is

desirable, because the upper band-wheel is also located

on the same side of the column, so that on this side is the

orreater weight, and the location of the support here will

be nearly at the center of gravity of the entire weight on

the movable part of the column.

A bracket. E, is attached to the lower end of the

movable column section, bl, and projects outward horizon-

tally therefrom a short distance, and then turns upward

at a right angle being projected upward as high as the

upper end of the column section to which it is attached.
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This bracket is hollow and open at each end, and at its

lower end, where it is attached to the column, a slot, b2

is cut in the movable section, bi, and a similar slot, b3, in

the stationary column section, b, the latter slot, however,

beino- much longer than the former, with which it regis-

ters. These slots provide an opening from the bracket

into the interior of the column, and at the elbow of the

bracket a slot, e, is cut, being arranged about opposite to

the opening into the column.

A sleeve-bracket, F, is attached to the upper end of

the movable column section, bl, being arranged toward

the back of the column opposite to the bent hollow bracket

just described; but these two parts are not arranged

directly opposite to each other, so that they stand at

opposite ends of a diameter of the column. They are

rather arranged diagonally, both being upon one side of

the diameter of the column parallel to the upper band-

wheel shaft. This arrangement will be understood from

Ficrs. 2 and 4 of the drawings. At the lower end of the

column section, bl, and immediately below the sleeve, F,

are two horizontal lugs, f, which are attached to the sec-

tion. A slot, fl, is cut> the section, bl, between these

lugs, and a similar slot, f2, in the stationary section, b,

the latter slot being longer than the former, with which

it registers, thus providing an opening between the said

luo-s into the interior of the column. The upper band-

wheel, G, is secured to a shaft, g, which is mounted in

front and rear boxes, gl. These boxes are on supports

or bearing blocks, H and Hi, the former at the front, and

the latter at or toward the rear of the column. The front

block, H, terminates below in a stem, h, which is adapted
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to fit the upper open end of the bracket, E, and to slide

up and down therein. The rear block, Hi, also termi-

nates in a similar stem, hi, which is adapted to fit the

sleeve-bracket, F, and move vertically therein.

A lever, I, is pivoted at one end to the lugs at the

elbow of the bracket, E, and extends inward horizontally

through the horizontal arm of this bracket and the slots

in the two sections of the column into the interior of the

latter. A similar lever, J, is pivoted at its outer end to

the lugs, f, on the side of the column just below the sleeve,

F, and extends inward horizontally through the slots in

the column between these lugs into the interior of the

latter. In the interior of the column the inner ends of

these levers are connected to the lower end of a vertical

rod or pitman, K, inside of the column, the upper end of

which is connected to the short arm of a lever, L, and

this lever is pivoted to brackets, 1, on the inside of the

upper end of the movable section of the column. These

lugs are arranged at one side of the column, and next to

the band-wheel, and the lever, L, extends across the col-

umn nearly to the other side thereof.

A supporting post or rod, M, is attached at its upper

end to the stem of the front bearing block by a screw-

threaded connection, so that it may be adjusted vertically.

The lower end of this post rests upon the lever, I, a little

in front or inside of its pivot. A similar post or rod, N,

is attached by a screw-threaded connection to the stem of

the rear bearing block, and at its lower end is pivoted to

the level-, J, a little way in front or inside of its pivot.

This post, X, may be divided for convenience, and pro-

vided with a nut-and-ratchet device, O, by which the
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upper section may be turned for the purpose of adjusting

the length of the rod, as in my Patent No. 369,881.

The general idea of supporting the shaft of the upper

band-wheel is the same in this case as in my prior patent,

No. 369,881, of September 13, 1887, and it is evident

that the vibration of the lever, L, will cause a vibration

of the levers, I and J, and consequently a simultaneous

vertical adjustment of the bearing blocks of the said shaft,

the same as in said patent. The desired strain is put

upon the lever, L, also, in the same way as in said patent,

by means of weights applied to the lower end of a rod, P,

which is pivoted to the long arm of the said lever, and

depends therefrom within the column nearly to the bottom

thereof, and the operation of this mechanism is of the

same general nature as the supporting and automatic ad-

justing mechanism of the aforesaid patent. In the patent,

however, the horizontal supporting levers are arranged in

line with each other, diametrically across the column.

In the present case, with the diagonal or angular arrange-

ment of these two levers, the shaft of the upper band-

wheel is thrown very considerably to one side of the

diametrical line on which it stands in the above-mentioned

patent, and, in fact, it may even be thrown somewhat out-

side of the circumference of the column. This will be

readily understood from an inspection of Fig. 4 of the

drawings. Under the arrangement of the patent, the up-

per shaft would lie in the diametrical plane indicated by the

line x, x, while under the construction and arrangement

above described it lies in the plane indicated by the dotted

line, y, y, which is almost or quite outside of the circum-

ference of the column. It is obvious that with this over-
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hanging arrangement of the upper band-wheel a great

advantage is obtained in the capacity of the mill for saw-

ing large logs. It will be understood, of course, that this

capacity is determined by the space between the cutting

side of the saw and the outside of the column nearest to

the cutting-plane of the saw. If, then, the upper band-

wheel shaft be set out toward this cutting -plane, as shown

in Fig. 4 of the drawings, it is evident that the space re-

ferred to is increased by the entire distance between the

lines x, x, and y, y, without enlargement of the band-

wheels, which, of course, is practical only within certain

limits. The mill is then adapted for work upon much

larger logs than under the arrangement in the patent

mentioned above. It will be understood that the hori-

zontal supporting levers must be practically of the same

length, so that the vertical movement of the connecting

rod, K, will produce substantially the same adjustment of

the front and rear support for the shaft, and thereby keep

the latter substantially level. This determines the rela-

tive position of the brackets. The sleeve-bracket should

be set far enough around toward the back side of the col-

umn to provide the required length for the lever, J. In

the drawings it will bo seen from Fig. 4 that the bent

bracket is set in a plane substantially radial to the col-

umn, and, of course, the lever, I, will be in the same

plane; but the lugs to which the lever, <J, is pivoted are

arranged in the plane of a secant to the column, and, of

course, the lever I will be in the same plane; but, the lugs

to which the lever J is pivoted are arranged in the plane

of a secant to the column, and, of course, the lever J lies

in the same plane. This particular arrangement, how-
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ever, is not a necessity, as the arrangement is to be deter-

mined in each case by the amount of overhang desired for

the shaft and the convenience of construction and arrange-

ment in building "the mill. In order to render this sup-

porting mechanism for the upper band-wheel exceedingly

sensitive, all the joints thereof, where possible, are con-

structed with knife-edge bearings. This will be seen from

an inspection of Fig. 2 of the drawings, wherein it will be

seen that the post M has a knife-edge bearing, in, on the

lever I, and that this lever is mounted on a knife-edge

pivot, i ; also, that the post N has a knife-edge bearing

by reason of its pivot, n, which connects it to the lever

J, being provided with a knife-edge, while the said lever

J is hung upon a knife-edge pivot, j ;
also, the lever L, at

the upper end of the column, is hung upon a knife-edge

pivot, 11, while the weight-rod, P, is hung upon a knife-

edge pivot, p, at the end of said lever. The bearing of

the connecting rod, K, on the short arm of the lever L,

may also be a similar knife-edge pivot, or a similar result

may be obtained by a bearing somewhat differently con-

structed, as will presently be described. These knife-edge

bearings thus far mentioned 1 shall not describe more

minutely here, as they constitute the subject-matter of a

prior application filed by me February 16, 1888, Serial

No. 264,229. In the arrangement of the horizontal sup-

porting levers shown in my prior patent heretofore men-

tioned? it is obvious, however, that knife-edge bearings

are inapplicable to the connections between the inner ends

of said levers and the lower end of the connecting rod.

This is also true under the diagonal arrangement of said

levers shown in the present case. Heretofore I have
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been unable, therefore, to make these connections delicate

and sensitive, and hence have not been able to secure the

fullest decree of sensitiveness in the mechanism. I have

devised a bearing for these connections which effects this

desired result, however, which I will now explain.

It is evident that with the diagonal or angular arrange-

ment of the levers, I and J, herein shown and described,

it is a difficult matter to arrange the connections of the

two levers with the lower end of the rod in the same

horizontal plane. I have therefore arranged them one

above the other, and to accommodate this construction

the outer pivots of the said levers are correspondingly

located. To provide for this connection the lower end of

the rod, K, is enlarged considerably to make a kind of

rectangular head, and in this head are cut two slots or

recesses, k and kl, the latter just over the former, and

running in a direction which will adapt them to receive,

respectively, the inner ends of the Jevers, I and J. At

the bottom of each of these slots or recesses is inserted a

bearing plate, k2, in the surface of which is made a con-

cave depression, k3. These bearing plates should be very

hard, to stand wear. The inner ends of the levers, I and

J, are provided with similar bearing plates, il and jl,

these plates being arranged on the under side of the levers

and provided with corresponding concavities, i2 and j2.

The ends of the levers are entered in the recesses above

the hearing plates in the latter, and between each pair oi'

concave bearing plates is a small hall, Q, of very hard

metal. The concavities in the plates are somewhat larger

than the halls, so that while a sensitive joint is thus ob-

tained there is also provision for the change in the relation
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of the lever connections produced by the raising and

lowering of the inner ends of the levers.

As already stated, the joint between the upper end of

the connecting rod, K, and the lever L may be a knife-

edo-e pivot. I prefer, however, to make the connection

at this point the same as that just described for the lower

end of this same rod, and for this purpose the end of the

lever L is provided with a concave bearing plate, 12,

similar to those in the levers below, but arranged on the

upper side of this lever, L. A bearing plate, k4, similar

to those in the slots below, is inserted in the upper face

of a slot or recess provided in the upper end of the rod,

and a similar ball, Q, is placed between these two bearing

plates and held in the concavities therein, as already de-

scribed, and as shown in Fig. 2 of the drawings. This

provides for some movement of the rod upon the lever,

L, as the latter is vibrated, and makes, I think, a

preferable joint to that of a simple knife-edge pivot. I

thus provide a sensitive bearing at every single joint of the

supporting and adjusting mechanism for the upper band-

wheel, and so increase the sensitiveness of this mechanism,

and make it, I believe, as nearly perfect in this direction

as is possible. In actual use I have found that this

mechanism responds instantly to even slight variations in

the work thrown upon the saw, so that all strains are

taken up so quickly as to prevent any damage to either

the lumber or the saw, and I am therefore able to use

saws of the least possible thickness consistent with the

cutting work to be done and to run them at a very high

rate of speed. I have also devised means for readily ad-

justing the upper guide for the saw. This I accomplish
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in the following manner: A suitable supporting arm or

movable bracket, R, is provided, to which the upper guide,

r, is attached. This support is mounted in a suitable

guide- way, rl, running up and down the movable section,

bl, of the column. The guide support is therefore free

to move vertically, and is supported by a chain, S, which

runs over a suitable pulley, s, at the top of the column, and

is provided at its other end with a suitable counter weight,

si, inside of the column. An upright shaft, T, is mounted

in a suitable bearing near the bottom of the column, and

is provided at its lower end with a bevel pinion, t. This

shaft is threaded the greater portion of its length, and

passes through the bracket, R, the opening in the latter

being also threaded to receive this screw-shaft. Obviously

the rotation of this shaft will raise or lower the bracket,

R, and the guide mounted thereon according to the di-

rection of the rotation. In order to give this rotation to

the said screw shaft, a short countershaft, II, is mounted

in suitable bearings at the base of the column, just below

the lower end of the screw shaft, and is provided with

two bevel pinions, u, arranged one on each side of the

corresponding pinion, t, and at such a distance from each

other that but one can be engaged with the said pinion,

t, at the same time. The shaft, U, is mounted in its

bearings so as to be movable lengthwise therein for the

purpose of engaging either of its pinions with the pinion

t, as may be desired. The shaft U is also provided with

a band pulley, ill, by means of which it is rotated from

the shaft V of the lower band-wheel, a pulley, v, being

provided on said shaft for effecting this rotation by means

of a suitable band. The countershaft is slid back and
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forth by means of a hand-lever, W, which is connected

by a rod, w, to a yoke-lever, \vl, which is connected to

the shaft, so as to move the latter as it is vibrated in a

well-known way. The attendant, by means of this lever,

can throw either one of the pinions, u, into engagement

with the pinion on the upright screw shaft, and thereby

raise or lower the upper guide. The space between these

pinions on the counter shaft must, of course, be so great

that when the pinion on the screw shaft is about midway

between them it will be engaged by neither, and conse-

quently the guide will remain at rest ; but whenever it is

desired to raise or lower the guide by moving the hand-

lever mentioned, it will be effected mechanically and

quickly.

In many details of construction this mill may be modi-

fied without departing from the characteristic features of

my invention which have been set forth above, and I do

not wish to be understood as limiting myself to these

special details of construction, but intend to vary them

myself in adapting the improvements to mills of various

sizes intended for different kinds of work.

Having thus described my invention, what I claim as

new, and desire to secure by Letters Patent, is, —

1. In a band-saw mill, a main upright support, in com-

bination with the upper band-wheel shaft, a vertically

movable support for each end of the said shaft, and a pair

of horizontal levers on which said shaft supports are re-

spectively mounted and which are arranged at an angle

to each other, whereby the said wheel shaft is caused to

overhang the said main support, substantially as and for

the purposes specified. _ ._.„
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2. In a band-saw mill, the upright column, B, in com-

bination with the upper band-wheel shaft, g, the spindle

supports, H, Hi, the horizontal levers, I and J, arranged

at an angle to each other, and a counterbalance connected

to the inner ends of said levers, substantially as and for

the purposes specified.

3. In band-saw mills, a supporting hollow sectional

column, B, the upper section, bl, of which slides upon the

lower section, b, in combination with the upper band-

wheel, G, the spindle supports, H, Hi, at the respective

ends of said band-wheel shaft, the horizontal levers, I, J,

arranged at an angle to each other and pivoted to supports

on the movable column section and extending inward into

the interior of the latter, the connecting rod, K, the lever,

L, and the weighted rod, P, substantially as and for the

purposes specified.

4. In a band-saw mill, the horizontal levers on which

the supports of the upper band-wheel shaft are mounted,

in combination with a movable suspending rod to which

said levers are connected at their inner ends by loose

ball joints, substantially as and for the purposes specified.

5. The horizontal levers, I, J, on which the supports

of the upper band-wheel shaft are mounted, provided at

their inner ends with concave bearing surfaces on their

under sides, in combination with the connecting and sus-

pending rod, K, provided with slots or recesses for the

reception of the inner ends of said levers, having concave

bearings at the bottom thereof, the balls, Q, arranged

between the respective pairs of concave bearings, and the

weights! Lever, L, to which the rod, K, is connected at its

upper end, substantially as and for the purposes specified.
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6. In a band saw mill, the upper band-wheel shaft, in

combination with the movable spindle supports on which

it is mounted, the horizontal levers having knife-edge

bearings, a connecting rod, K, in which the inner ends of

said levers are supported by loose ball bearings, and a

weighted counterbalance connected to the upper end of

said rod, all the joints of which are knife-edge or loose

ball bearings, substantially as and for the purposes speci-

fied.

°

DE WITT C. PRESCOTT.

Witnesses : Carrie Fiegel. i

~V*.i A. M. Best.

[Endorsed] Filed July 29, 1892. L. S. Sawyer,
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To all whom it may concern.

Be in known, that I, Albert Cunningham, of Milwau-

kee, in the county of Milwaukee and state of Wisconsin,

have invented certain new and useful Improvements in



538 Smith et al. v. Vulcan Iron Works.

Band Saw Mills ; and I do hereby declare that the fol-

lowing is a fall, clear, and exact description of the inven-

tion, which will enable others skilled in the art to which

it pertains to make and use the same, reference being had

to the accompanying drawings, and to the letters of refer-

ence marked thereon, which form part of this specifica-

tion.

The main objects of my invention are to provide a sen-

sitive automatic adjustment of the upper band-wheel,

whereby a uniform tension of the saw is maintained and

the upper wheel is permitted to yield to any unusual and

sudden strain upon the saw, to rigidly support the upper

saw-guide and to facilitate its adjustment, to facilitate the

vertical adjustment of the upper band -wheel support or

bearings, to facilitate the manufacture of the machine by

adapting various parts thereof to either a right or left

mill, to leave a wide clear space between the working side

of the saw, the band-wheels, and the supporting frame or

column, and to provide for the casting of a band-wheel

havino- a continuous web integral with and connecting the

rim and hub, etc.

It consists, essentially, of a suitable yoke or bearings,

carrying the upper band-wheel, pivoted to a suitable sup-

port and having a yielding connection with said support,

whereby said upper band-wheel is allowed a limited ver-

tical movement, and the proper tension of the saw is

maintained, of adjusting mechanism in connection with

said yoke or bearings for raising and towering the upper

band-wheel, of a vertically and horizontally adjustable

boi in connection with said yoke, whereby the tail end of

the upper band-wheel shaft is raised or lowered and
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moved laterally for the purpose of alignment, of an over-

hanging guide-supporting column provided with a verti-

cally movable slide, which has a short guide-arm. carrying

the upper saw-guide, of a supporting column or frame,

having two uprights,— one on each side of the upper

band-wheel, — which carry overhanging bearings for the

upper band-wheel, whereby a wide clear space is left be-

tween said supporting frame or column and the working

side of the saw, and a firm support for the upper band-

wheel bearings is provided on both sides of the band-

wheel, of a band-wheel having a continuous conical web,

connecting the hub and rim and cast integrally therewith,

of the combination of a vertically movable support for the

upper band-wheel, and a weighted lever connected there-

with, of a spring connection between the weight and

lever, whereby a sudden depression of the upper band-

wheel is caused to overcome the inertia of the weight

gradually, and the intermediate connections are relieved

of sudden and excessive strain, and of other peculiarities

of construction and arrangemeut hereinafter particularly

described, and pointed out in the claims.

In the accompanying drawings, like letters designate

the same parts in the several figures.

Figure 1 is a front elevation of my improved band-saw

mill. Fig. 2 is a side elevation of the same, as viewed

from the°left with reference to Fig. 1. Fig. 3 is a rear

elevation of the yoke carrying the upper band-wheel, with

its connections, and the adjustable bearing supporting the

tail end of the upper band-wheel shaft, and Fig. 4 is a

detail illustrating a modification of the pivot-bearings of

the yoke carrying the upper band-wheel.
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The supporting frame of the machine consists of a bed

or base plate, A, a pedestal, Al, attached to the upper

side thereof, and formed with a horizontal projection, a,

on the front side, overhanging the lower band-wheel, a

standard, A2, attached to said pedestal at or near its rear

edge, a similar standard, A3, attached to the front face

of the projection, a, of said pedestal, a depending bracket,

A4, formed integrally therewith, and provided at the

lower end with an adjustable box for the front end of the

lower band-wheel shaft, and a depending bracket, A5,

attached to the under side of the base-plate, A, near its

rear edge, and provided at its lower end with an adjust-

able box for the rear end of said lower band-wheel shaft,

Dl, and an overhanging or inverted L shaped bracket,

AG, attached to the top of said pedestal, Al, between the

standards, A2 and A3, so as to extend upwardly and

horizontally just behind the upper band-wheel to a point

near the working side of the saw, and formed or provided

at its overhanging end with vertical ways, a2, a2. The

standards, A2 and A3, are formed with vertical tubular

bearings, al, al, in which are fitted the vertically movable

cylindrical slides, B, B, which are provided at their lower

ends with bearings for the ends of a horizontal connect-

ing shaft, b. (Shown most clearly in Fig. 2.)

C is a U-shaped yoke, provided at its upper ends with

boxes, c, el. which support the upper band-wheel shaft,

D, both in front of and behind the upper hand-wheel, E.

Tin; yoke, C, is also formed or provided at its upper ends

on the side opposite the working Bide o\' the saw, with

horizontally projecting arms, c2, which are pivoted or

suitably fulcrumed to the upper ends of the cylindrical
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slides, B, B, at points in the same or nearly the same

horizontal plane with the axis of the shaft, D.

The box carrying the tail end of the shaft, D, as shown

in Figs. 2 and 3, is supported in the yoke, c6, having a

vertical stem, which is adjustably held in a socket, c3,

provided therefor on the yoke, C, by means of an adjust-

ing screw, c4. Upon a horizontal adjusting screw, c5,

journaled in the forked ends of said yoke, cG, the box, c,

is mounted so as to be moved horizontally, by turning

said screw for the purpose of " cross-lining " or moving

the tail end of said shaft, D, horizontally.

The box, cl, supporting the front end of the shaft, D,

has a ball and socket, or other suitable universal joint

connection with the front arm of tlie yoke, C, to permit

of the adjustment of said shaft, D, effected by means of

the movement of the box, c, above described.

The yoke, C, at the lower side, underneath the upper

band-wheel, E, is connected with the downwardly pro-

jecting crank-arm, bl, on the shaft, b, by means of links,

b2. To this shaft, b, journaled, as previously described,

in the lower ends of the vertical slides, B, B, is fixed a

horizontal lever, F, carrying near its outer end a weight,

f, adjustably suspended thereon by means of a rod, f 1,

which extends through a vertical perforation therein.

Between a nut or head on the lower end of said rod, f 1,

and said weight, f, is interposed a spring, f2, which allows

a sudden depression of the band-wheel to gradually over-

come the inertia of said weight, and thereby relieve the

saw, the yoke carrying the upper band-wheel, and its

connections from sudden and excessive strain.

To the yoke, C, is attached a scraper, c6, close to the
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riui of the upper band-wheel, E. For the purpose of

moving the slides, B, B. vertically, I provide the vertical

adjusting screws. G. G. which engage nuts provided

therefor, in *aid slides and have suitable fixed bearings

at or near their lower ends. The ews are turned,

and the slides, B. B, simultaneously raised or lowered by

means of a horizontal shaft, g, journaled in suitable bear-

_ - n the pedestal, Al. and provided with a hand-wheel,

gl, or other suitable means for turning the same, and with

irel-gears, gi __ which engage similar gears, g3, g3,

on the lower ends of t: - s, G, G.

H is a slide adapted to be moved vertically on the

ways. a2. a2, at the overhanging end of the guide-sup-

rting bracket. A.6, by means of a vertical screw, h,

havine suitable bearings in said bracket, and workii _

with a nut on said slide. To a horizontally projecting

stud on the outer face of the slide. H, is adjustably

•ured, by means of an adjusting screw, i, a short

depending arm. I, tarrying on its outer end the upper

B w-cruide, J.

J is the I -aw-guide, adjustably attached to the

lower band-wheel guard. K, or to any other suitable sup-

port, - - own in Fig. 1.

F pur] - the lip| . ,
J, and

clearing roller. P. which is mounted upon a

horizontal .-haft, p, ju>t behind and adjacent to the lower

,; i; .
. J i. I provide a countershaft! L, which is supported

parallel with the lower band-wheel shaft, Dl, in suitable

bearings on the un I the base-plate, A, and

!>v a
|

- and m, with a verti-
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cal shaft, M, having a laterally movable hearing at its

upper end.

In suitable bearings, provided therefor in bracket A6,

is supported horizontally a shaft, N, provided at one end

with a bevel-gear, n, which meshes with the similar gear,

hi, on the screw, h, and at the other end with a pair of

bevel friction wheels, nl, at. The vertical shaft, M, is

provided with a bevel-gear, ml, which meshes with a

similar gear, pi, on the shaft, p, and at its upper end with

a bevel friction wheel, m2, adjacent to and between the

friction wheels, nl, nl, on the shaft, N.

The movable box supporting the upper end shaft, M,

is attached to one end of a belt crank lever, O, the other

end of which is connected by a rod, o, with a crank- arm,

ol, on a rock-shaft, o2, supported in suitable bearings on

the pedestal, Al, and provided at the rear end with a

lever, Ol. by means o( which the friction driver, m2, is

moved into engagement with either one of the pair of

bevel friction wheels, nl, nl, and the upper guide thereby

raised or lowered, as desired.

The countershaft, L, is provided with a pulley, ll,

connected by a belt with a pulley, d, on the lower band-

wheel shaft, Dl, from which it is driven. The lower

band-wheel, E, is cast integrally with a continuous cone-

shaped web, e, between its rim, ei, and hub, e*2. This

construction permits o( the contraction o( the rim, el,

without injury to the web, e, which cools and solidities

before the rim, the cooling and consequent contraction oi'

the rim simply producing a little sharper pitch or angle

in the web, without injuriously affecting the same.

The several parts composing the supporting frame o(
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the machine are made reversible, "so as to adapt them to

either a right or left mill. In place of the particular form

of joint-connection between the yoke, C, and the slides,

B, shown in Fig. 1, I may employ a pivot or fulcrum

joint like that shown in Fig. 4, consisting of a hardened

bearing point or edge, r, held in each laterally projecting

arm, c2, of yoke, C, and resting in a hardened cup or step,

rl, in the top of each slide, B. The adjustment of the

upper band-wheel shaft may be effected by means of the

independent movement of one of the pivot-bearings which

support the yoke, C, carrying the upper band-wheel, in-

stead of by means of the independent adjustment of one

of the boxes in which the upper band-wheel shaft bears,

as hereinbefore described. The slides, B. B, may be

made of any other suitable form than that shown in the

drawings, and the ways in or on which they move con-

structed accordingly.

The standard, A3, and bracket, A4, may be formed

separately and attached, one to the upper side and the

other to the under side of the projection, a, on pedestal,

Al, said projection being extended a little farther for-

ward for that purpose. In short, the details of construc-

tion and arrangement of the parts composing my improved

mill mav be variously modified without affecting its mode

of operation or departing from the spirit of my invention.

By means of the construction hereinbefore described,

the upper band-wheel yields sensitively to variations in

the tension of the saw, thereby relieving it oi^ undue

strain and maintaining the proper tension thereof

nearly uniform as practicable. This end is accomplished

by pivoting or hinging the yoke carrying the upper band.
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wheel to supports horizontal to one side of the shaft, D,

and providing a yielding connection between said yoke

and a support, whereby the friction involved in the lim-

ited vertical movement of the upper band-wheel is reduced

to the minimum. The construction described also facili-

tates the manufacture of the frame-work of the machine,

and affords a wider opening between the same and the

working side of the saw, which is very desirable in oper-

ating the mill. The upper guide is rigidly supported and

its adjustment readily effected without obstructing the

space between the band-wheels, the supporting frame, and

the working side of the saw. The yoke, C, may be made

in two distinct parts or two separate supports for the

band-wheel shaft, each pivoted independently of the other

to the frame of the machine, and each having a separate

connection with the weighted lever.

The arms, c2, c2, of the yoke, C, are formed with in-

verted cups or recesses, which set over the tops of slides,

B, B, and prevent the displacement of the upper band-

wheel in case the pivotal bearings are broken or discon-

nected.

I claim,—
1. In a band-saw mill, the combination, with the upper

band-wheel and its shaft, of bearings for said shaft, pivot-

ally connected at one side thereof with a suitable support

or supports, so as to permit of a sensitive yielding move-

ment of said shaft and to avoid the friction of sliding

bearings, whereby the proper tension of the saw is main-

tained, substantially as and for the purposes set forth.

2. In a band-saw mill, the combination, with the upper

band-wheel and its shaft, of a yoke provided with bearings
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for said band-wheel, pivoted horizontally at one side of

said shaft to a suitable support or supports, and having

a yielding connection with said support or supports,

whereby the upper wheel is allowed a limited vertical

movement and the proper tension of the saw is main-

tained, substantially as and for the purposes set forth.

3. In a band-saw mill, the combination, with the upper

band-wheel and its shaft, of a vertically movable slide or

slides and a yoke provided with bearings for said shaft,

and pivoted horizontally to one side thereof, to said slide

or slides, and having a yielding connection therewith,

whereby the upper band-wheel is allowed a limited

vertical movement and the proper tension of the saw is

maintained, substantially as and for the purposes set

forth.

4. In a band-saw mill, the combination, with the upper

band-wheel and its shaft, of a vertically movable slide or

slides, bearings for said shaft, pivotally connected hori-

zontally to one side thereof, to said slide or slides, so as

to permit of a limited vertical movement of said shaft

independently of the movement of said slide or slides, and

a yielding connection between said bearings and said slide

or slides, whereby the proper tension of the saw is main-

tained, substantially as and for the purposes set forth.

5. In a band-saw mill, the combination, with the upper

band-wheel and its shaft, of a yoke provided witli bearings

for said shaft and pivoted horizontally at one sick 1 thereof,

to a suitable support or supports, and having a yielding

connection with said support or supports, whereby the

upper hand wheel is allowed a limited vertical movement

and the proper tension of the saw is maintained, and
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means of adjusting said shaft, substantially as and for the

purposes set forth.

6. In a band-saw mill, the combination, with the upper

band-wheel and its shaft, of a yoke pivoted horizontally

at one side to a suitable support and provided with bear-

ings for said shaft, one of which has a universal joint con-

nection with said yoke, and the other being capable of

vertical and horizontal adjustment with reference to said

yoke, and a yielding connection between said yoke and

said support, substantially as and for the purposes set

forth.

7. In a band-saw mill, the combination, with the upper

band-wheel and its shaft, of a yoke provided with suitable

bearings for said shaft and with laterally projecting arms,

which are pivoted horizontally to one side of said shaft

to a suitable support, and a yielding connection between

said yoke and said support, whereby a limited vertical

movement is allowed to said band-wheel, and the proper

tension of the saw is maintained, substantially as and for

the purposes set forth.

8. In a band-saw mill, the combination, with the up-

per band-wheel and its shaft, of two supporting standards,

one in front and the other behind said band-wheel, a U-

shaped yoke, provided at its upper ends with suitable

bearings for said shaft, and with laterally projecting arms,

which are pivotally connected with said standards, and a

yielding connection between said yoke and a suitable sup-

port, substantially as and for the purposes set forth.

9. In a band-saw mill, the combination, with the upper

band-wheel and its shaft, of two supporting standards,

one in front and the other behind said band-wheel, and
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each provided with a vertically movable slide, means for

raising and lowering said slides, a yoke provided with

suitable bearings for said shaft, and with laterally pro-

jecting arms, which are pivoted to said slides horizontally

to one side of said shaft, and a yielding connection

between said yoke and said slides, whereby the proper

tension of the saw is maintained, substantially as and for

the purposes set forth.

10. In a band-saw mill, the combination, with the up-

per band-wheel and its shaft, of two supporting standards,

each provided with a vertically movable slide, one in front

of and the other behind said band-wheel, a U-shaped

yoke, provided at its upper ends with suitable bearings

for said shaft, and with lateral projections, which are piv-

oted to said slides horizontally to one side of said shaft, a

horizontal rock-shaft journaled in said slides and provided

with a weighted lever, and a crank-arm which is con-

nected with said yoke, substantially as and for the pur-

poses set forth.

11. In a band saw mill, the combination, with the up-

per band wheel and its shaft, of two supporting standards,

one located in front of and the other behind said band-

wheel, and each provided with a vertically movable slide,

a U-shaped yoke provided at its upper ends with suit-

able bearings for said shaft, and with lateral projections,

which are pivoted to said slides horizontally to one side

of said shaft, a yielding connection between said yoke and

slides, whereby a limited vertical movement is allowed to

said band-wheel, and the proper tension of the saw is

maintained, and means lor adjusting one end of said shaft
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vertically and horizontally, substantially as and for the

purposes set forth.

12. In a band-saw mill, the combination, with the

band-wheels and saw, of a supporting frame consisting of

a base plate, a pedestal mounted thereon to one side of

the band-wheel shafts, supporting standards mounted

upon said pedestal, one in front of and the other behind

the upper band-wheel, and suitable bearings for the

upper band-wheel shaft, pivotally connected horizontally

to one side thereof with said standards, substantially as

and for the purposes set forth.

13. In a band-saw mill, a supporting frame, consisting

of the base or bed plate, a pedestal mounted thereon, two

supporting standards mounted on said pedestal, and bear-

ings for the upper band-wheel shaft, connected with and

projecting horizontally over said standards, whereby a

clear space between the working side of the saw and the

upper band-wheel supports is obtained, substantially as

and for the purposes set forth.

14. In a band-saw mill, a supporting frame, consisting

of a base or bed plate, a pedestal mounted thereon, two

supporting standards for carrying the upper band-wheel

mounted upon said pedestal, and depending brackets pro-

vided with bearings for the lower band-wheel shaft, one

attached to said pedestal, and the other to said base

plate, and bearings for the upper band wheel shaft, con-

nected with said standards horizontally to one side of

said upper band-wheel shaft, substantially as and for the

purposes set forth.

15. In a band-saw mill, a supporting frame consisting
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of a base-plate, a pedestal mounted thereon, two standards

carrying the upper band-wheel mounted upon said pedes-

tal, bearings for the upper band-wheel shaft, connected

horizontally to one, side thereof with said standards, and

two depending brackets provided with bearings for the

lower band- wheel shaft, one attached to said base-plate,

and the other to said pedestal, the several parts of said

supporting frame being reversible, whereby they are

adapted either to a right or a left hand mill, substantially

as and for the purposes set forth.

16. In a band-saw mill, the combination, with the

upper guide, of an overhanging bracket located behind

the upper band-wheel, and provided at its overhanging

end with a vertical way, a slide movable thereon, and a

short depending arm adjustably attached to said slide and

carrying said guide at its lower end, substantially as and

for the purposes set forth.

17. In a band-saw mill, the combination, with the

band-wheels and upper guide, of a supporting frame con-

sisting of a pedestal located on the opposite side of the

center of the mill from the working side of the saw, two

standards carrying the bearings for the upper band-wheel

mounted upon said pedestal, one in front of and the other

behind said band-wheel, and an overhanging bracket

mounted upon said pedestal behind the upper band-wheel,

and provided at its overhanging end with a vertically

movable slide, to which said guide is attached, substan-

tially as and for the purposes set forth.

18. Jn a band-saw mill, the combination, with the

upper guide, of a supporting pedestal set to one side of
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the center of the mill, an overhanging bracket mounted

upon said pedestal and provided at its overhanging end

with a vertically movable slide, and a short, depending

arm attached to said slide and carrying at its outer end

said upper guide, substantially as and for the purposes set

forth.

19. In a band-saw mill, the combination with a verti-

cally movable yoke or support carrying the upper band-

wheel, of a lever connected therewith and provided with

a weight and a spring connection between said weight

and lever, whereby the inertia of said weight is gradually

overcome when the upper band-wheel is suddenly de-

pressed, substantially as and for the purposes set forth.

20. In a band-saw mill, the combination, with the

upper band- wheel and its shaft, of a pedestal set to one

side of the center of a mill, two standards mounted

thereon, one in front of and the other behind said band-

wheel, and each provided with a vertically movable slide,

vertical screws having fixed bearings at their lower ends

and working with nuts in said slides, a horizontal shaft

geared with said screws and means for turning the same,

a yoke provided with suitable bearings for said band-

wheel shaft, and with lateral projections, which are

pivoted horizontally to one side of said band-wheel shaft,

to said slides, and a yielding connection between said yoke

and said slides, substantially as and for the purposes set

forth.

21. In a band-saw mill, the combination, with the

upper band-wheel and its shaft, of a support provided

with a bearing for said shaft and pivoted horizontally to
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To all whom it may concern.

Be it known, that I, Dempsey B. Hanson, a citizen of

the United States, residing at Milwaukee, in the county

of Milwaukee and state of Wisconsin, have invented cer-

tain new and useful improvements in band-saw mills, of

which the following is a specification.

My invention relates to band-saw mills ; and it con-

sists in a novel construction and arrangement of the de-

vices for supporting the upper saw-carrying wheel.

In the drawings, Figure 1 is a side elevation, partly in

section, of the supporting bracket and attendant parts

;

and Fig. 2, a sectional view taken through the shaft or

axis of the upper supporting wheel.

A indicates the main frame of the machine, and B, a

U-shaped bracket adapted to slide upon the front face

thereof, the said bracket being raised and lowered, as
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required, by means of a screw, C, as shown in Fig. 1, and

as is common in this class of mills.

D indicates the saw-carrying wheel, the shaft, E, of

which is supported at its ends in boxes or bearings, F,

which in turn are pivotally secured to the upper ends of

the pedestals. G, as shown in Fig. 2. The pedestals, G,

are shouldered near their upper ends, as at a, while below

the shoulders they are formed with a stem, b, winch pro-

jects downward through an opening formed in the upper

end of the arms of the bracket, B, the stem being made

to accurately fit the opening so as to prevent wabbling or

play, but at the same time permit a free up-and-down

movement.

Each stem, a, is provided with a conical socket, c, in

its lower end, to receive an upright rod, H, having at its

upper end a conical point, d, to enter the socket, c, and

having at its lower end an inverted V shaped notch,

e, as shown in Fig. 1. These rods, H, H, upon opposite

ends of a T-shaped lever, I. comprise twq arms, f and g,

arranged at right angles to each other, the arm, f, which

I designate as the " weight" arm, joining the arm, g, at

or about the mid-length of the latter.

Arm, g, is provided at each end on its lower side with

knife-edges or fulcrums, h, h, which rest upon the bottom

or base of the bracket, B.

On its upper face, slightly in advance of the fulcrums,

h h tbo arm, g, is provided with a second set of knife-

edgea or fulcrums, i. i, which, as shown, enter the notches

o e. in the lower ends of the rods, H.
'

While I have shown the Lever, I, as provided with a

single arm (to receive the weight), 1 do not wish to be
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understood as limiting myself to this particular construc-

tion and arrangement, as it is obvious that a compound

system of levers may be used in connection with or as a

substitute for that herein shown.

The broad idea of adjusting the bracket bodily with

the tension device, and the idea of straining or putting

the saw under tension are not claimed herein, as I am

aware that mills have been provided with these devices,

the present invention being restricted to the construction

of the wheel-supporting devices.

By reference to the drawings, it will be seen that the

slightest strain upon the saw will be compensated for,

the knife-edges or fulcrums, h, i, rendering the tension

mechanism extremely sensitive in fact, much more so

than any of the devices now in use of which I am aware.

The pivoting of the boxes in the pedestals, and the con-

nection between the latter and the upright rods, aid

materially in securing this sensitiveness, and at the same

time permit the parts to freely adjust themselves rela-

tively to each other, as required. The boxes may, how-

ever, be rigidly secured to the pedestals, or the latter

made integral with the rods, or the rods made to bear

upon and support the bearings without the intervention

of the pedestals, so far as the construction and operation

of the rod-supports are concerned.

Having thus described my invention, what I claim is,

—

1. In a band-saw mill, the combination, with the

bracket, the saw-wheel, and its shaft, of the boxes or

bearings, the pedestals, G, G, connected to the boxes and

provided each with a conical socket in its lower end, rods,

H, H, pointed at their upper ends and having a V-shaped
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notch in their lower ends, and a weighted lever provided

with knife-edges or fulcrums, i, i, to support the the rods,

all substantially as shown.

2. In a band-saw mill, the combination, with the sup-

porting bracket, of the saw-wheel and its shaft, boxes for

the shaft, rods supporting the boxes, and a weighted

lever, I, comprising two arms, f and g, for supporting the

rods, the arm, g, having knife-edges or fulcrums, h, h,

and i, i, to engage, respectively, the bracket and rods.

In witnesses whereof, I hereunto set my hand in the

presence of two witnesses.

DEMPSEY B. HANSON.

Witnesses: Anatalo Mendes.

Herman L. Blanchard.
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United States Circuit Court, Northern District of California.

Smith \

v .
No. 11223.

Vulcan Iron Works. )

Respondent's Exhibit 35.

S. C. H., Examiner.

United States Patent Office.

James A. Brophy, of Chelsea, County of Middlesex,

England.

Band Sawing Machine.

Specification forming part of Letters Patent No. 261,579,

dated July 25, L882.

Amplication filed October LI, L880. (No model.) Pat-

ented m England September 22, 1879, No. 3,797.
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To all whom it may concern.

Be it known, that I, James Andrew Brophy, of Chel-

sea, in the county of Middlesex and Kingdom of Great

Britain, have invented certain new and useful improve-

ments in Band Sawing Machines; and I do hereby de-

clare that the following is a full, clear, and exact descrip-

tion of the invention, which will enable others skilled in

the art to which it appertains to make and use the same,

reference being had to the accompanying drawings, and

the letters of reference marked thereon, which form a

part of this specification.

This invention consists in certain arrangements of ma-

chinery or apparatus whereby a series of endless band-

saws— placed contiguous to, but entirely separate from

and independent of, each other, as to tightening, chan-

£ino\ leno^thenina\ shortening, or repairing the saws— are

so employed as to combine the speed and continuous cut-

ting action of band-saws with the advantage of number and

variation of thickness of boards or leaves of timber or other

material cut attainable by ordinary reciprocating saw-

frames, but with the expenditure of much less motive power.

In the drawings, Figure 1 represents a front elevation,

partially in section; Fig. 2, a side elevation, and Fig. 3,

a plan of one arrangement of machinery constructed in

accordance with my invention.

A is a strong cast-iron standard, with which is cast, or

to which is firmly bolted, as may be preferred, a strong

arm or bracket, B. This bracket is planed parallel on

top and bottom surfaces, and grooved transversely to

receive on the top side the double guide brackets, Cl.

and on the bottom side the brackets, C2.



558 Smith et al. v. Vulcan Iron Works.

The double guide brackets, Cl, are planed and grooved

to receive and guide vertically the shackles, D, which are

adapted to fit into them. The shackles are fitted at their

upper ends with gun-metal, or other suitable bearings,

C3, adapted to receive the axles, G, which are fixed in

the' saw-pulleys, F. The lower ends of these shackles are

made solid, and provided with screwed spindles, or tail-

pieces, Dl, which project downward, passing through the

bases of the guide brackets, Cl, into the spaces, D2, in

the bracket, B. The screwed spindles or tail-pieces, Dl,

are provided with wheel-nuts, E, resting upon india-

rubber or other suitable springs, H, which bear against

the bases of the guide brackets, Cl. When certain fixed

thicknesses only are required, the shackles, D, may all be

carried through and adjusted in a second bracket, parallel

to the bracket, B.

The lower pulleys, K, K, which are by preference

similar in size to the corresponding pulleys above, are

secured by a feather-key, or otherwise, upon the main

shaft, I, so as to be driven thereby when the latter is

caused to revolve by a driving-belt applied to the fast and

loose pulleys, L, L.

The shaft, I, is carried in bearings, S and Si, in the

standard, A, the outer end being carried by a bracket, P,

with suitable bearings. R, at its lower end. This bracket,

1>, is swivelcd on a center-pin, Pi, to lugs, P2, cast to or

fixed upon the bracket, B, whereby the said bracket, P,

may be easily swung out of the way when it is requ.rcd

to change the pulleys, k.

The saws. T, ai- stretched vertically on each pair of

pulleys and tightened up by means of the wheel-nuts E.
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They pass through movable guides, V, arranged in the

usual manner, so as to form a kind of box, with a hard-

wood bottom, or otherwise, and with ordinary hemp or

other suitable saw-packing above, for lubrication.

The alteration or adjustment of the thickness of the

stuff to be cut is effected in the following way: Each of

the brackets, C2, carries a guide-pulley, Fl, the fixed

axle, Gl, of which revolves in bearings in the said bracket.

Each pair of brackets, Cl and C2, being adapted to slide

transversely across the bracket, B, in the grooves pre-

pared to receive them, is caused to do so simultaneously

to the extent required to determine the thickness of stuff

to be sawed, by means of the screws, W, which take into

the lugs, Y and Yl, formed on or screwed to the brackets,

Cl and C2, respectively. Each pair of these screws is

geared together so as to turn simultaneously and to the

same extent by means of the bevel gearing, Wt, operated

by the hand-wheel, X. It will now be readily understood

that on turning any one of the hand- wheels, X, in the

requisite direction, the corresponding pair of brackets,

Cl and C2, is drawn out or pushed back, as may be

required, and with them the guides, V, together with

that part of the saw-blade which extends between the

saw-pulleys, F, and the guide-wheels, Fl. When the

adjustment is satisfactorily completed, the brackets, Cl

and C2, may be secured firmly to the bracket, B, by the

tightening bolts and nuts, Bl.

M is a pulley on the main shaft, I, which drives by a

strap the cone-pulleys, Nl, whereby the rate of feed may

be regulated to suit various materials, as required.

The cone-pulley, Nl, carries a worm which gears into
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the worm-wheel, N2, on the vertical shaft carrying a

strap-pulley, N3, a strap from which drives the pulley,

N4, on the vertical feed-shaft, Xo, which carries at its

upper end the grooved or toothed feed-roller, 0. This

shaft is mounted in a movable bracket or head-stock, N6,

adapted to slide transversely in guides below the table,

N7, being drawn toward the material to be cut, N8, by

the action of the weight, N9, exerted through the cord

or chain, NlO.

When it is required to withdraw the pressure of the

feed-roller, O, from the material to be cut, N8, the screw,

Nil, which takes into a nut in the movable head-stock,

N6, is turned by means of the hand-wheel, Nl2, and

draws the said head-stock backward away from the ma-

terial, raising the weight, N9. On turning the screw,

Nil, in the opposite direction, the head-stock and feed-

roller, 0, are drawn by the weight, N9, toward the

material to be cut. The feed-roller, 0, is provided with

a tapered stem, Ol, adapted to fit into a recess in the

head of the upright shaft, No, being secured therein by

the taper key or cotter, 02, tightened up by the nut, 03.

By these means the feed-rollers may be changed to vary

the speed of feed and to suit the shape of the material to

be cut.

In the drawings the saw-pulleys are shown of various

sizes suited to the production of boards or leaves of cer-

tain thicknesses, the centers of the tipper set of pulleys

beiotf in the same vertical plane; but, as explained above,

the thicknesses may be regulated more or less by moving

out or in one or more of the brackets, Cl, C2, by means

of the gearing, W, and Bcrews, Wl; or the lower set of
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saw-pulleys may be of various diameters, approximating

more or less to those necessary to produce the required

thicknesses of boards or leaves, while the upper set of

saw-pulleys may be all of one diameter, but their outer

peripheries adjusted to the proper positions for sawing to

the required thicknesses by moving the brackets, Cl and

C2, in or out, to the required extent.

In some cases the gearing, Wl, may be dispensed with,

and the brackets, Cl and C2, adjusted separately and

independently of each other by the aid of screws alone or

otherwise.

The machines may be adapted to work with the saws

running horizontally or inclined, so as to flitch heavy

timber or other material.

By arranging another bracket on the standard, A, par-

allel to and similar to B, with guide brackets similar to

Cl and C'2, with similar sets of saws and saw-pulleys,

and a second main shaft similar to I, a double or any

required number of cuts may be run at the same time in

the same machine.

An alternative arrangement may also be effected by

mounting two cone-drums on the same side of the stan-

dard, such cone-drums being formed of separate pulleys

of different diameters, which may easily be changed on

the drum-shafts to suit the thicknesses of sawing required,

the upper set having the usual spring or lever and weight

arrangements for general tension, and all driven by belt

applied to the lower shaft, as in the arrangement first above

described. The band-saws pass over these two sets of

pulleys, and over another set at the side of the frame,

alternately arranged, one higher and one lower, to allow
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the saws to be placed quite close behind each other.

Each of the pulleys comprising this third set is movable

laterally for giving to each saw the required tension.

I am aware that band-saws have been mounted upon

head- pieces capable of lateral and vertical motion, and

also that a means of adjusting the thickness of the lum-

ber sawed by means of action on the saws has been

known, and I do not claim such; but—

What I do claim is ,

—

1. The combination of the adjustable double guide-

brackets, CI, carrying the adjustable set of saw-pulleys,

with the guide-brackets, C2, carrying the guide-rollers,

Fl, with the connecting gearing, Wl, for the purpose of

adjusting the saw-blades into position for regulating the

thicknesses of the timber or other material to be cut,

substantially as described.

2. The herein described improved band-sawing machine,

having the top vertically and laterally adjustable pulleys,

F, and the removable lower pulleys, K, held in place by

the swinging bracket, P, in combination with the guide-

pulleys, Fl, and the adjusting means, X, W, Wl, sub-

stantial' s set forth.

In testimony that I claim the foregoing as my own, I

affix my signature, in presence of two witnesses.

JAMES ANDREW BROPHY.

Witnesses: Stephen Edward Gvnyon.

William John Sonohirst,

L39 Cannon St., London.

[Endorsed] Piled July 29, 1802. L. S. B. Sawyer,

Chrk. By W. B. Beaizley, Deputy Clerk.
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United States Circuit Court, Northern District of California.

Smith x

v. [No. 11223. :.;.„.'_
.

..

Vulcan Iron Works. ) *

Kespondent's Exhibit 36.

S. C. H., Examiner.

A. D. 1808. —No. 3105.

Machinery for Sawing Wood, Splitting and Paring

Skins, etc. _ „

Newberry's Specification.

To all to whom these presents shall come, 1, William

Newberry, of Saint John Street, in the County of

Middlesex, Gentleman, send greeting.

Whereas, his most excellent Majesty King George the

Third did, by his Letters Patent under the Great Seal of

the United Kingdom of Great Britain and Ireland, bearing

date at Westminster, the thirtieth day of January, in the

forty-eighth year of his reign, give and grant unto me, the

said William Newberry, my exors, adrnors, and assigns, his

especial license, full power, sole priviledge and authority,

that I, the said William Newberry, my exors, adrnors,

and assigns, during the term of years therein mentioned,

should and lawfully might make, use, exercise, and vend,

within England, Wales, and the town of Berwick-upon-

Tweed, and also in all his Majesty's colonies and planta-

tions abroad, my invention of " Certain Machinery for

the Purpose of Sawing Wood, Splitting or Paring Skins,

and various other Useful Purposes"; in which said Let-

ters Patent there is contained a proviso obliging me, the

said William Newberry, by an instrument in writing un-
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der my hand and seal, to cause a particular description of

the nature of my said invention, and in what manner the

same is to be performed, to be inrolled in his Majesty's

Hio-h Court of Chancery within one calendar month after

the date of the said recited Letters Patent, as in and by

the same, relation being thereunto had, may more fully

and at large appear.

Now, know ye, that in compliance with the said pro-

viso, I, the said William Newberry, do hereby declare that

my said invention is described and ascertained in and by

the drawings hereunto annexed, and the following de-

scription thereof, that is to say:

—

First, my invention consists of a method of working an

endless revolving saw blade over two dumb wheels or

rollers, to be used for any of the purposes to which a

common saw may be applied. To this sort of saw a va-

riety of machinery may be attached for guiding the pieces

to be cut, for the manner of doing which the annexed

drawing will give an explanation.

Fiff. I. A is a cast-iron frame to carry the wheels;

B, B, are the wheels having each an iron plate screwed'

behind it to prevent the saw from running oft' backward;

C, C, is the blade of the saw ; D is a bench or platform

on which the piece to be cut is laid : E, E, are two semi-

circles of iron fixed thereto, whose centres are parallel to

that part of the saw blade which is even with the top of

the bench ; one of these is marked with the divisions of

a circle, by which means, on turning them in the sliders,

the bench may he placed at any angle to the blade of the

saw, and there 6xed by means of the screw, F; G is a

guide to keep the saw from running out of its line; close



Smith et al. v. Vulcan Iron Works. 565

under the bench is another guide like it: H, H, are two

wedges to force down the lower wheel so as to give the

saw the necessary tension ; I is the piece to be cut, which

may be brought forward to the saw either by hand or by

passing it between rollers in the well-known way now

practised for drawing iron, etc., therefore, on causing the

wheels to revolve by any moving power, the saw continu-

ally passes through the piece till it is cut.

Fig. 2 are the guides for cutting parallel pieces from

any kind of planks or boards. A is a part of the bench,

and B of the saw ; C is a slider having in the end of it

any number of small rollers parallel to the saw. This

slide moves in and out at pleasure, and is fixed by a thumb

screw. D is a roller fixed to an universal joint, and

pressed in by the springs, E, E ; therefore upon C being

fixed at any distance from the saw, the roller, D, pressing

the piece close against C, a parallel piece is taken off"

throughout ; however the plank may be warped or twisted,

if the bench is elevated so as to cause the rollers in C to

form an angle with the saw, a feather-edged piece is taken

off. If any shape not much out of a line is wanted, it

may be cut by laying a pattern by the side of the piece,

see Fig. 3. A is the piece to be cut ; then by laying on

the pattern, B, and fixing the rollers in C, Fig. 2, the saw

will pass the dotted line corresponding nearly with the

outside of B.

Fig. 4 is a guide for cutting circles of all sizes. A is

a part of the bench, and B of the saw ; C is a socket slid-

ing on a rod, which is marked so that the centre of the

intended circle is immediately determined from it ; D is a

rod and pair of claws turning on a centre to guide the
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piece to be cut, then, by fixing the socket, C, at the

proper distance from the saw, the piece is passed up to

the saw in the required circle.

Secondly, for splitting or paring of skins, the two wheels

are laid level, instead of being over each other, and an

endless knife is worked upon them, to which is affixed

two whetstones, one above and the other below it, so as

to sharpen the knife as it goes ; it is used with the rollers,

etc, of a common skin splitter. The plate of steel for

the saw or knife may have its two ends rivetted and

brazed together, or they may be shut before it is brought

to its thinness, and drawn down afterwards. Although

I have described the saw or knife in the way I have made

it, yet it may be put in a variety of other forms, either

by working it over one roller with the assistance of slides,

or over more than two rollers; or it may be kept on the

rollers by pegs or stubs on them with corresponding holes

in the saw; the framing may likewise be made in a vari-

ety of shapes of wood or metal, but the one here described

answers every purpose.

In witness whereof, I, the said William Newberry,

have hereunto set my hand and seal, the twenty-ninth

day of February, in the year of our Lord one thousand

eight hundred and eight.

WILLIAM NEWBERRY, (l. s.)

And be it remembered that on the twenty-ninth day

of February, in the year of our Lord 1808, the aforesaid

William Newberry came before our said Lord the King in

his chancery, and acknowledged the specification afore-

said, and all and everything therein contained and speci-

fied, i,, (onn above written. And also the specification
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aforesaid was stampt according to the tenor of the statute

made for that purpose.

Inrolled the twenty-ninth day of February, in the year

of our Lord one thousand eight hundred and eight.

[Endorsed] Filed July 29, 1892. L. S. B. Sawyer,

Clerk. By W. B. Beaizley, Deputy Clerk.

Iu the Circuit Court of the United States in and for the

Ninth Circuit, Northern District of California.

Samuel R. Smith, Edward Myers, and

Anthony Schnier, Copartners under the

firm name of Smith, Myers & Schnier,

^ Complainants,
j>

v.

The Vulcan Iron Works, a Corporation,

Respondent.

Petition for Order Allowing Appeal.

The Vulcan Iron Works, a corporation, respondent in

the above-entitled cause, feeling itself aggrieved by the

interlocutory decree made and entered by this Court in

the said cause on the fifth day of December, 1892, re-

spectfully petitions this Court for an order allowing it, the

said respondent, to prosecute an appeal from said inter-

locutory decree to the honorable United States Circuit

Court of Appeals for the Ninth Circuit, under and accord-

ing to the laws of the United States in that behalf made
and provided ; and also that an order be made fixing the

amount of security which the respondent shall give upon

said appeal, and providing that upon the giving such se-

curity all further proceedings in this Court be suspended





*u

~fl

I

I

S^pT, 13,16©



', >, j.
<



2>

& J

\? \

VVR Parish.



j^M

//

mK^m



i__!

Section

3i*h

^t

G?

z "R-SMITH,
-No . 4-4- Z., t>^-5

Dec. ifa.iaqo



N&̂

1

1

S5*



-c6,

F E3

B"3|

2>03.

52£.

i

:=5"£ 'i ev/,

4- Ĥi
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and stayed until the determination of said appeal by the

said United States Circuit Court of Appeals for the Ninth

Circuit.

Dated 23rd December, 1892.

JOHN A. WRIGHT,
Solicitor for the Respondent.

[Endorsed] Filed Dec. 24, 1892. L. S. B. Sawyer,

Clerk.

In the Circuit Court of the United States in and for the

Ninth Circuit, Northern District of California.

Samuel R. Smith, Edward Myers, and

Anthony Schnier, Copartners under

the firm name of Smith, Myers &
-In Equity.

Schmer
'

Complainants, ^No. 11223.

V.

The Vulcan Ieon Works, a Corporation,

Respondent. J

i
Assignment of Errors.

The Vulcan Iron Works, a corporation, respondent in

the above-entitled cause, hereby sets out separately and

particularly each error asserted and intended to be urged

by it upon its appeal in the above-entitled cause :—

1.

This Honorable Court erred in holding that the Letters

Patent of the United States granted and issued on the

ir.th day of December, 1890, to Samuel R. Smith, of

Cincinnati, Ohio, one of the complainants herein, num-

bered 142.648, and being the Letters Patent sued on

herein, are gopd and valid in law, and that the said

Samuel R. Smith was the original and first inventor of
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the alleged improvements described in said Letters Patent,

and claimed and covered in and by the same.

2.

This Honorable Court erred in holding that the pre-

tended improvements claimed in and by the first, second,

third, fourth, fifth, sixth, and tenth claims of said Letters

Patent were inventions when produced by the said

Samuel R. Smith.
3.

This Honorable Court erred in holding that any of the

pretended improvements or combinations claimed or

covered in and by the said first, second, third, fourth, fifth,

sixth, or tenth claims of said Letters Patent was or were

an invention when produced by the said Samuel R.

Smith.
4.

This Honorable Court erred in holding that this re-

spondent infringed upon the first, second, third, fourth,

fifth, sixth, and tenth claims of said Letters Patent.

5.

This Honorable Court erred in holding that the band-

saw mills made and sold by this respondent were infringe-

ments upon the first claim of said Letters Patent.

6.

This Honorable Court erred in holding that the band-

saw mills made and sold by this respondent were infringe-

ments upon the second claim of said Letters Patent.

7.

This Honorable Court erred in holding that the band-

saw mills made and sold by this respondent were infringe-

ments upon the third claim of said Letters Patent.
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8.

This Honorable Court erred in holding that the band-

saw mills made and sold by this respondent were infringe-

ments upon the fourth claim of said Letters Patent.

9.

This Honorable Court erred in holding that the band-

saw mills made and sold by this respondent were infringe-

ments upon the fifth claim of said Letters Patent.

10.

This Honorable Court erred in holding that the band-

saw mills made and sold by this respondent were infringe-

ments upon the sixth claim of said Letters Patent.

11.

This Honorable court erred in holding that the band-

saw mills made and sold by this respondent were infringe-

ments upon the tenth claim of said Letters Patent.

12.

This Honorable Court erred in holding that any of

the pretended improvements or combinations claimed or

covered in and by the said first, second, third, fourth,

fifth, sixth, or tenth claims of said Letters Patent was or

were possessed of patentable novelty when produced by

said Samuel R. Smith.

L3.

This Honorable Court erred in holding that any of

tin.' pretended improvements or combinations claimed or

covered in and by the said first, second, third, fourth,

fifth, sixth, or tenth claims of said Letters Patent was or

were possessed of patentable utility when produced by

said Samuel K. Smith.
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14.

This Honorable Court erred in granting the Interlocu-

tory Decree against this respondent, inasmuch as the

same and each and every part thereof is against the

weight of evidence.

15.

This Honorable Court erred in holding that the casting

in one piece of the front supporting column of the machine

described in the said Letters Patent was an invention.

1G.

This Honorable Court erred in holding that the casting

in two pieces of the front supporting column of the ma-

chine described in the respondent's Letters Patent and

bolting the said pieces together constituted an infringe-

ment of the complainant's Letters Patent.

17.

This Honorable Court erred in holding that the strain-

ing device described in the complainant's Letters Patent

was an invention when produced by the said complainant.

18.

This Honorable Court erred in holding that the strain-

ing device described in the complainant's Letters Patent

was novel when produced by the said complainant.

19.

This Honorable Court erred in holding that the strain-

ing devices used by the respondent are substantially simi-

lar to the straining devices described in the complainant's

Letters Patent, inasmuch as the weight of evidence in

the cause is to the effect that they are not substantially

similar,
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And the said respondent presents the foregoing Assign-

ment of Errors to the Court that the same may appear

of record, and that such disposition thereof may be made

as shall accord with the provisions of law in such case

provided.

Dated 23rd December, 1892.

JOHN A. WRIGHT,
[" Solicitor for the Respondent.

[Endorsed] Filed Deer. 24, 1892. L. S. B. Sawyer,

Clerk.

At a stated term, to wit, the November term, A. D.

1892, of the Circuit Court of the United States of

America, of the Ninth Judicial Circuit, in and for the

Northern District of California, held at the court-room

in the city and county of San Francisco, on Monday the

27th day of December, in the year of our Lord one

thousand eight hundred and ninety-two.

Present : The Honorable Joseph McKenna, Circuit

Judge.

Samuel K. Smith, Edward Myers, and >,

i

--

Anthony Schnier, Copartners under the

firm name of Smith, Myers & Schnier,

Complainants, >No. 11223.

v.

The Vulcan Iron Works, A Corporation

Respondent.

Order Allowing Appeal, etc.

On motion of John A. Wright, Esq., of counsel for

respond* ni and appellant, it is ordered that an appeal to

the United States Circuit Court of Appeals for the Ninth

Circuit, from the Interlocutory Decree heretofore filed

J
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and entered herein, to wit, on the sixth day of Decem-

ber, 1892, be and the same hereby is allowed; and that

a transcript of the record, testimony, exhibits, and all

proceedings herein be forthwith transmitted to said

United States Circuit Court of Appeals for the Ninth

Circuit, upon said respondent and appellant giving a bond

for costs on appeal in the sum of five hundred dollars.

After arguments of counsel, it is ordered that the motion

to fix the amount of the supersedeas bond on appeal to

the United States Circuit Court of Appeals for the

Ninth Circuit be submitted to the court on points to be

filed.

Bond for Costs on Appeal.

Know all men by these presents, that we, the under-

signed, are jointly and severally held and firmly bound

unto Samuel R. Smith, Edward Myers, and Anthony

Schnier, copartners under the firm name of Smith,

Myers & Schnier, in the sum of five hundred dollars,

lawful money of the United States of America, for which

payment well and truly to be made we bind ourselves,

our or each of our heirs, executors, and administrators,

jointly and severally, firmly by these presents.

Sealed with our seals, dated the 30th day of Decem-

ber, in the vear of our Lord, one thousand eio-fit hundred

and ninety—

.

Whereas, the Vulcan Iron Works, a corporation created

and existing under and In' virtue of the laws of the state

of California, lias taken an appeal to the United States

Circuit Court of Appeals for the Ninth Circuit to reverse

a certain Interlocutory Decree rendered and entered by

the Circuit Court of the United States, in and for the
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Ninth Circuit and Northern District of California, on the

fifth day of December, A. D. 1892, in a cause wherein

the said Samuel R. Smith, Edward Myers, and Anthony

Schnier, copartners under the firm name of Smith, Myers,

and Schnier, are complainants, and the said Yulcan Iron

Works, a corporation as aforesaid, is respondent,

—

Now, therefore, the condition of the above obligation

is such, that if the said Vulcan Iron Works shall prose-

cute its said appeal to effect and answer all damages and

costs, if it shall fail to make good its plea, then this ob-

ligation shall be void, otherwise to remain in full force

and effect.

J. F. SIMS. [Seal]

OSCAR LEWIS. [Seal]

Signed, sealed, and delivered in the presence of

W. B. Morris.

United States of America,

Northern District of California,
)

> ss.

City and County of San Francisco, )

J. F. Sims and Oscar Lewis, being duly sworn, each

for himself deposes and says that he is a resident and

freeholder in said district, and is worth the sum of five

hundred dollars, exclusive of property exempt from exe-

cution, and over and above all debts and liabilities.

J. F. Sims.

Oscab Lewis.

Severallv subscribed and sworn to before me this :>0th

day of December, L892. James 1,. Cinq,

Notary Public in and for the City and County of San

Francisco, State of California,



Smith et al. v. Vulcan Iron Works. 575

The foregoing bond is approved as to its form and the

sufficiency of the sureties Jan. 3, 1 893.

[Signed] J. McKenna, Circuit Judge.

[Endorsed] Bond on appeal. Filed January 3, 1893.

L. S. B. Sawyer, Clerk.

At a stated term, to wit, the November term, A. D.

1892, of the Circuit Court of the United States of Amer-
ica, of the Ninth Judicial Circuit, in and for the Northern

District of California, held at the court-room in the

City and County of San Francisco, on Monday, the 16th

day of January, in the year of our Lord one thousand

eight hundred and ninety-three.

Present : The Honorable Joseph McKenna, Circuit

Judge.

Samuel R. Smith et al. \

v. S No. 11223.

Vulcan Iron Works. )

Order Granting Motion to File Supersedeas Bond.

The motion for leave to file a supersedeas bond on ap-

peal herein to the United States Circuit of Appeals for

the Ninth Circuit, heretofore argued and submitted to

Court for consideration and decision, having been duly

considered, it is ordered that said motion be and the same

hereby is granted.

At a stated term, to wit, the February term, A. D.

1893, of the Circuit Court of the United States of

America, of the Ninth Judicial Circuit, in and for the

Northern District of California, held at the court-room

in the City and County of San Francisco, on Wednesday,



576 Smith et al. v. Vulcan Iron Works.

the loth day of February, in the year of our Lord one

thousand eight hundred and ninety-three.

Present: The Honorable Joseph McKenna, Circuit

Judge.

Samuel E. Smith et al. \

v ,
\ No. 11223.

The Vulcan Iron Works.
*

Order Fixing Amount of Bond.

On motion of John A. Wright, Esq., solicitor for the

respondent, J. H. Miller, Esq., of counsel for the com-

plainants, being present, it is ordered that the bond on

appeal herein be and the same hereby is fixed at two

thousand five hundred dollars.

At a stated term, to wit, the February term, A. D.

1893, of the Circuit Court of the United States of Amer-

ica, of the Ninth Judicial Circuit, in and for the North-

ern District of California, held at the court-room in the

City and County of San Francisco, on Monday, the 20th

day of February, in the year of our Lord one thousand

eio-ht hundred and ninety-three.

Present: The Honorable Joseph McKenna, Circuit

Judo;e.

Samuel R. Smith et al. \

v .
\ No. 1122

The Vulcan Iron Works. )

Order Refixing Amount of Bond.

It is ordered that the order to show cause, etc.. herein

be, and the same hereby is continued.

John A. Wright, Esq., solicitor for respondent, J. H.

Miller, Esq., of counsel for complainants, having 1
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heard in opposition, moves the court to fix the amount of

the supersedeas bond on appeal herein, which motion was

argued by counsel, and further argument continued to

2:30, r. M.

2:30, p. M. Counsel present, and the wording of said

bond was settled. Thereupon S. J. Hendy was sworn

and examined as a witness as to the damages likely to

accrue to the complainants herein by the suspension of

the injunction herein. And the motion having been sub-

mitted to the court for consideration and decision, it is

ordered that the bond on suspension be fixed at the sum
of five thousand dollars.

In the Circuit Court of the United States, Ninth Circuit,

Northern District of California.

Samuel R, Smith et al., 1

Complainants,

v. yiSlo. 11223.

The Vulcan Iron Works,

Respondent. J

Supersedeas Bond on Appeal.

Know all men by these presents, that we, the under-

signed, are jointly and severally held and firmly bound
unto Samuel R. Smith, Edward Myers, and Anthony
Schnier, the complainants above named, in the sum of

five thousand dollars (§5,000.00), lawful money of the

United States, for the payment of which well and truly

to be made we bind ourselves, our heirs and assigns,

jointly and severally, firmly by these presents.
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The condition of the above obligation is such that

whereas, in the above-entitled suit, an Interlocutory

Decree has been made and entered in favor of complain-

ants containing an injunctional order restraining the

respondent from further making, using, selling, or deal-

ing in, or transferring, or delivering, or shipping any

" Band Saw Mill " containing any infringement of the

Complainants' Claims of Patent ; and whereas the said

court has ordered that the said injunction be suspended

until the determination of the appeal taken from said

Interlocutory Decree in the United States Circuit Court

of Appeals for the Ninth Circuit,

—

Now, therefore, if the said Respondent, the Vulcan

Iron Works, shall prosecute its said appeal to effect, and

if it fail to make its plea good, shall answer all damages

and costs which may be suffered or incurred by the com-

plainants by reason of said suspension of said injunction

and pay such damages and costs in such event to said

complainants, then this obligation shall be void ;
other-

wise to remain in full force and effect.

And it is understood and agreed that this bond shall

relate to and cover any mill or mills sold by defendant

prior to the making and filing of this bond which shall be

held to be an infringement of plaintiff's patent.

Witness our hands and seals this 25th day of February,

1893,
OSCAR LEWIS. [Sealj

J. F. SIMS. [Seal]

" In the presence of James L. King.
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State of California,
)

City and County San Francisco. )

and

being duly sworn, each for himself says that he is a

resident and freeholder within the state of California,

and is worth the amount specified in the foregoing obli-

gation, and for which he becomes surety therein, over

and above all his just debts and liabilities, and exclusive

of property exempt from execution.

Oscar Lewis.

J. F. Sims.

Subscribed and sworn to before me this 25th day of

February, A. D. 1893.

[Seal] James L. King,

Notary Public in and for the City and County of San

Francisco, State of California.

[Endorsed] Approved 28th February, 1893: (Signed)

J. McKenna, Circuit Judge. Filed Feb. 27, 1893.

L. S. B. Sawyer, Clerk.

In the Circuit Court of the United States, Ninth Judicial

Circuit, Northern District of California.

Samuel R. Smith et al.

v. VNo. 11223.

The Vulcan Iron Works. )

Order Allowing Withdrawal of Original Exhibits.

It is ordered that the following exhibit, viz., Com-
plainants' Exhibit "Plaintiffs' Mill" (model), Complain-

ants' Exhibit " Defendant's Mill " (model), being also

marked Respondents' Exhibit No. 38, Complainants'

Exhibit " Circular," Complainants' Exhibit "Saw Mill
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Circular," Complainants' Exhibit " Periodical," Com-

plainants' Exhibit "page of Northwestern Lumberman,"

Complainants' Exhibit "Drawing Band Saw Mill,"

Complainants' Exhibit "Drawing Saw Mill— Thomas."

Complainants' Exhibits A & B (together), and Complain-

plainants' Exhibit E ;
Respondents' Exhibit 37, 39. and

40, being models, and No. 47, drawing, be allowed to be

withdrawn from the files of this cause, for the purpose of

beino- transmitted to the United States Circuit Court of

Appeals for the Ninth Circuit, as a part of the Record

upon Appeal to said Circuit Court of Appeals herein;

said original exhibits to be delivered to John A. Wright,

Esq., solicitor for the respondent and appellant herein,

to be by him transmitted to said Circuit Court of Ap-

peals, and to be returned to the tiles of this cause in this

Court upon the final determination of the appeal herein

by the said United States Circuit Court of Appeals.

Dated May 5th, 1893.

[Signed] W. B. GILBERT.
( Jircuit Jud

[Endorsed] Filed May 5th. 1893. L. S. B. Sawyer.

Clerk.

I,, the Circuit Court of the United States, Ninth Judicial

Circuit, Northern District of California.

Samuel R. Smith et al.,

( lomplaina

No. 1 12!

The Vulcan [ron Works,

Respondent.

1, L. S. B. Sawyi r, Clerk of the Circuit Court of the
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United States of America, of the Ninth Judicial Circuit,

in and for the Northern District of California, do hereby
certify the foregoing five hundred and twenty (520) writ-

ten and printed pages, numbered from 1 to 520, inclusive,

to be a full, true, and correct copy of the record, and all

proceedings in the above and therein entitled suit, and
that the same together constitute the transcript of the
the record upon appeal herein to the United States Cir-

cuit Court of Appeals for the Ninth Circuit.

In testimony whereof, I have hereunto set my hand
and affixed the seal of said Circuit Court this 5th day of

May, in the year A. D. one thousand eight hundred and
ninety-three.

[Seal] L. S. B. SAWYER,
Clerk U. S. Circuit Court, Northern District of Cali-

fornia.

United States of America, ss.

The President of the United States to Samuel R Smith,

Edward Myers, and Anthony Schnier, Copartners

under the firm name of Smith, Myers & Schnier,

greeting.

You are hereby cited and admonished to be and appear
at a United States Circuit Court of Appeals, for the

Ninth Circuit, to be holden at the City of San Francisco,

in the State of California, on the first day of February
next, pursuant to an order allowing appeal entered in the

Clerk's office of the Circuit Court of the United States
for the Northern District of California, from the inter-

locutory decree heretofore filed and entered on the fifth

day of December, 1892, in that certain suit wherein the
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Vulcan Iron Works, a corporation, is respondent and

appellant, and you 'are complainant and appellee, to show

cause, if any there be. why the interlocutory decree ren-

dered against the said respondent and appellant as in said

order allowiog appeal mentioned should not be corrected,

and why speedy justice should not be done to the parti* i

in that behalf.

Witness the Honorable Joseph McKenna, United

States Circuit Judge for the Ninth Judicial Circuit, this

3d day of January, A.. D. 1893.

J. McKENNA,

U. S. ( ireuit Ju s 9th Judicial Circuit.

[Endorsed] No. 11223. In Equity. In the U. S

Circuit Court. Ninth Circuit. Northern District of

California. Samuel E. Smith, et al., Complainants.

The Vulcan Iron Works, Respondent Citation. P.

of the within citation by delivery of a copy

thereof is admitted this 5th. January. .893, without waiv-

ing objection as to time or otherwise. Estee, Fitzgerald

& Miller, Sols, for Appellees. Eiled January

L S. B. Sawyer, Clerk. John A. Wright, Sol'r for

Respondent, 212 Sansome Street, San Francis

[Endorsed] No. 111. United States Circuit Court

of Appeals for the Ninth Circ lit Vulcan Iron Works,

, Corporation, Appellant, vs. Samuel E. Smith. Ektward

Meyers and Anthony Schnier, partners, under firm name

.,' Smith, Meyers & Schiner, Appellees. Transcript ol

]: |. Appeal faun Circuit Court, Northern District

of California Filed May 6,

K D. MONCKTON, Clerk.
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UNITED STATES CIRCUIT COURT OF APPEALS

FOR THE NINTH CIRCUIT.

VULCAN IRON WORKS,
Appellant,

vs.

SAMUEL R. SMITH et al.,

Appellees.

APPELLANT'S BRIEF.

This appeal is taken from the interlocutory decree of

the Circuit Court of the United States for the Northern

District of California, in which the letters patent sued on

were adjudged valid, the respondent, present appellant,

was held to have infringed said patent, and an injunction

granted restraining said defendant from further infringing.

The errors assigned, which will be found on page 568

of the printed record, number nineteen. Of these the

1st, 12th, 13th and 18th assignments concern the patent-

able novelty of the combinations set forth in the claims

involved in the suit; the 2d, 3d, 15th and 17th concern

the patentable invention of the said combinations; the

4th, 5th, 6th, 7th, 8th, 9th, 10th, 11th, 16th and 19th

concern the question of infringement; and the remain-

ing assignment, to wit: the 14th, that the Court erred in

granting the interlocutory decree, is the natural sequence

of the assumption of error in other particulars.

Thus it will appear that the points upon which this ap-

pellant will rely to show error in the decree of the



Court below are four, namely: first, the absence of patent-

able novelty in the combinations of the claims involved;

second, the want of patentable invention in said com-

binations; third, the want of identity between the de-

vices of this appellant and those of the claims sued on,

and the consequent non-infringement thereof; and fourth,

the error of the Court below in granting the interlocu-

tory decree instead of dismissing the complainant's bill of

complaint.

The complainants' patent is No. 442,645, dated Dec.

10, 1890, and granted to 8. R. Smith, for improvement

in band-saw mills. This is complainants' exhibit D, and

will be found at page 422 of the printed record. The

class of sawing machines to which this patent relates is

known as " band-saw mills," the distinguishing name be-

ing naturally derived from the fact that the saw is in the

shape of an endless band, as contradistinguished from a

straight saw, or from a circular saw. To utilize an end-

les- band-saw, it is stretched over and between two large

wheels, one above, called the upper band-wheel, and one

below, called the lower band-wheel These wheels arc

sufficiently separated to provide a clear space between

them, and in this space the lumber to be sawed is fed

against the toothed edge of the rapidly running band.

In the patent sued on. the endless band-saw is seen in

dotted lines, fig. 4, passing over the upper and Lower

band-wheels, which are similarly dotted. The franc

the mill consists of a base plate A (figure 1). an upright

column C, a horizontal portion D, extending from the

front of the column in a plane between the tWO band-

wheels, an upright portion I>
!

,
rising from tic horizontal



portion D, outside of the vertical plane of the upper

band- wheel, and a downwardly extending portion D2
, de-

pending from the horizontal portion outside of the vertical

plane of the lower hand-wheel. The lower band-wheel

is mounted upon a shaft E, which has a bearing at each

end. The inner bearing is in a hanger E 1

, depending

from the base plate A, and the outer bearing is in the

lower end of the portion D*
J

. The upper band-wheel is

mounted upon a shaft F 1

, which also has a bearing at each

end. The inner bearing is in a tube h %
which is secured

to the upright column C, and the outer bearing is in the

top of the portion D1
. The parts thus far described con-

stitute all of the machine necessary to an understanding

of claims 1, 2, 3 and 4 of the patent, said claims being a

portion of those involved, and which have been held to

be valid and to have been infringed.

In order to proceed without confusion we deem it best

to now direct attention to these claims.

Claim 1, is as follows: " 1. In a band-saw mill, the

combination, with the band-wheels and main supporting

frame or column, of an integral standard carrying the

front bearings of the upper and lower band-wheel shafts,

said standard being attached to the front side of said

main frame or column between said band-wheels, sub-

stantially as hereinbefore set forth."

The elements of this combination claim are: 1st, the

two band-wheels; 2d, the main frame or column (re-

presented by C); 3d, an integral standard attached to

the front side of the main frame or column between the

band-wheels, said standard carrying the front bearings of

the upper and lower band-wheel shafts, this element



being represented by the portions D, D\ Da
. Xo other

qualifications of these several elements are to be con-

sidered in this claim than those mentioned. Departure

from this rule will at once lead to establishing identity

between this claim and succeeding ones, in which other

qualifications are expressly made, thereby showing a plain

intention to omit them from the 1st claim. Consequently

the 1st element of claim one is any band-wheels; the 2d

element is any main frame or column, without regard to

its construction in other particulars than that it shall be

a main frame or column, and the third element is a

standard qualified only in the three particulars: first,

that it shall be an integral one; second, attached to the

front of the main frame at a point between the band-

wheels; and third, that it shall support the front bearings

of the upper and lower band-wheel shafts.

Appellant contends first, that the combination of this

claim lacks patentable novelty; second, lack> patentable

invention, and third, that it is not infringed by the

machine of said appellant; these contentions being, with

regard to this claim, three of the errors assigned on this

appeal.

I.

Patentable Novelty.

By this is meant that the device or combination of the

claim was QOl new at the time of its invention by the

patentee or, in other words, that it was anticipated. To

substantiate thifl we direct attention first to the English

Talent to William Newberry, No. 3J05 of L808. This



is respondent* Exhibit 36 and is found at page 563 of the

printed record. We have, for convenience, reproduced

the principle figure of this patent. This dawing shows

every element of appellees' first claim. It has, 1st,

band-wheels. 2d, A main supporting frame or column

(A). 3d, An integral standard (the opposite half of the

frame) which carries the front bearings of the upper and

lower band-wheel shafts, and which is secured to the

front side of the main frame or column between the

band-wheels (by the cross-bar shown).

We next refer to U. S. patent to W. F. Parish, No.

388,069, August 21, 1888. This is respondent's exhibit

27, and will be found at page 501 of the printed record.
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We print in this brief, herewith,

Ld'u^mt a skeleton cut of fig. 2 of this pat-

Patented Aug. 21, 1888. ent. From this patent it will be

No. 388,069. . , . ( ,

seen that every element ot claim

one of appellees' patent is shown.

It has, 1st, band-wheels; 2d, a

main supporting frame or column,

and 3d, an integral standard which

is secured to the main frame be-

tween the band-wheels, and car-

ries the front bearings of the

upper and lower band-wheel

shafts.

Attention is next called to the

U. S. patent to C. Meiners, No.

246,330, August 30, 1881. This

is respondent's Exhibit 16, and

will be found on page 467 of

the printed record. Its frame

(figures 1 and 2), is composed

I\of the uprights C and G\ the

/ 'i ' I'l'i'i 1

'

1

' \ base B and top piece D. It

has the band-wheels E and E 1

. These are carried by

shafts II and H\ the inner ends of which are journaled

in bearings on the upright C 1

. Their outer ends are car-

ried in what is termed an auxiliary piece or support C8
,

Which is secured to the upright O between the band-

wheels, by means of a bracket C3
, though the specifica-

tion expressly states that the auxiliary support C may be

"made or casl with the upright C, or it may be made in

one separate piece or in two parts.
1 ' This patent, there-



fore, shows every element of claim one of the patent

sued on, for it discloses, 1st, the band-wheels; 2d, amain

supporting frame or column (C1

), and 3d, an integral

standard (C2

), secured to the main frame between the

band-wheels, and carrying the front bearings of the upper

and lower band-wheel shafts.

The next patent to which we refer is that to DeWitt

C. Prescott, No. 369,881, September 13, 1887. This is

respondent's exhibit 24, and will be found on page 487

of the printed record. This patent describes and shows

the band-wheels C and F, a column B, a bracket a, se-

cured to said column, and extending downwardly to carry

the front bearing of the lower band-wheel shaft, and a

bracket D (shown but not lettered in fig. 2, but shown

and lettered in fig. 1), which is secured to the column,

and extends upwardly and carries the bearing of the

upper band-wheel shaft. This patent, to which we call

especial attention, and to which we shall hereinafter often

refer, presents within itself all the points for which we

contend; it might serve as a single reference and found-

ation for all our points, rendering those previously men-

tioned unnecessary, were it not for the fact, which will be

evident to the Court upon a review of the testimony, that

the position of the appellees shifts according to the ne-

cessity of avoiding anticipation on the one hand and

making out infringement on the other. Thus, with re-

gard to the Prescott Patent just mentioned (respondent's

exhibit 24), to save anticipation, it may be pointed out by

appellees that although it discloses the band-wheels and

the column, it does not disclose an integral standard, even

though the parts a and D of Prescott are each rigidly
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bolte<l (the very bolt-head- being - en in fig. 1) to the

column between the band-wheels, and even though these

part- form supports for the front bearings of the band-

wheel shafts. Yet, on the other hand, when the question

of infringement arises, and the appellant'- mill is shown

to have it- standard formed in two pieces, each bolted to

the column, the qualifying adjective "'integral" is dropped

out of sight. However, we shall consider thi> in due

time: and for the purposi - : the present consideration

of strict anticipation, contend that this Prescott Patent

shows every element of the first claim of the patent

sued on. and form- a combination embodying the .-ame

a of means as that of said claim, and substantially' ml

identical therewith.

Before closing the consideration of anticipation of

claim one. it will be necessary to consider the position

heretofore taken by counsel for appellee> and the

direction of testimony elicited to that end. The claim

-

itent -peak for themselves, but it ha.- been -ought to

inject into the cac statement of what the patentee

Smith regarded as hi- invention. He has testi-

hi- invention was the provision of an outside

column fastened in between tin- two wheel- -<> that the

saw could b.- taken off and put on without taking the

other column out of the way. 3 Smith's testimony

X.-Q. 1 -7 o, L97, pages 203, 204, and X.-Q. 233 to 235,

page 210 With tin- for a basis it i- pointed out that in

tin- Newberry Patent
|
Res. Ex., 36), no provision is

made at all t<» take tin- -aw out; in tin- Parish Patent

I
Res. Ex., -'7

. portions of tin- legs are mad.- removable

to take the saw out and in the Meniere' Patent (Res. Ex.,
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16), the screws //must be manipulated to take the saw-

out. Several answers are to be made to this. The first

is that none of the claim- of the patent sued on says a

word about anv adaptability to remove the saw, nor does

any imply such a thing. The only qualification of the

outside column, in this respect, is that it shall be attached

to the main frame between the band-wheels. This does

not exclude its attachment thereto above and below also,

for this has actually been done both in the Meiners'

Patent above and below and in the Parish Patent below,

and vet the saw can be removed. Nor do the claims say

anything about " without having to take the other column

out of the way."

The second answer is, that the body of the specification

of the patent sued on nowhere mentions this as an object

sought, nor hints that this formed any part of the inven-

tion. The only portion which can be tortured into any-

thing of this nature is at the beginning of Smith's speci-

fications, where he says: " First, to so improve the sup-

porting frame of band-saw mills that the operative parts

maybe readily applied in position for use, and, when once

adjusted, they will be firmly and permanently supported

in true alignment." But the third and conclusive answer

is, that what Smith said was his [invention, could not be,

because the prior Prescott Patent (Res. Ex., 24), shows

that very thing, namely, the provision of an outside sup-

port fastened in between the two wheels, so that the saw

can be taken of! and put on without taking that outside

support out of the way. And the patentee Smith knew

this at the time he made his application, for he says in

his specification: "In machines of this kind heretofore
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constructed the supports for the bearings of the upper

and lower hand-wheels were made separate and inde-

pendently attached to the supporting frame/' This ap-

plies to just such a construction as the Prescott Patent

shows, and Smith could not but have known that the saw

in such a machine could be readily removed and replaced

in precisely the same manner as his could be. and by

reason of an identical construction, namely, the same

arrangement and location of the outer support with rela-

tion to the band-wheels and the main column.

Tt is evident, therefore, that it is doing violence to the

plain terms of this claim one of the patent (as also of

claim- 2, 3 and 4), to read into it such a qualification of

the standard, when it was not new with Smith, and when

it is morally certain that if such qualification had been

expressly introduced, the claim would have been rejected

upon reference to Prescott's Patent, which, had the Ex-

aminer in the Patent Office so understood the meaning of

that claim, would have been Bet upas a perfect anticipa-

tion to say nothing of the Meiners' Patent, which ex-

pressly provides for the removal of the saw in precisely

tin- same manner, namely, by leaving a space h at each

oixl of the auxiliary support C. Claim one of the Smith

Patent, therefore, must be construed according to it-

plain term-, and a- 3< i eon-trued it is fully anticipated by

the prior Newberry, Parrish, Meiners and Prescott pat-

ent-.

Tin- law upon the subject of anticipation i> well settled,

and our reliance upon the plain facts of the prior patents

i- so perfect that we have no other desire than to bring

our contention within the strictest rule that can be urged.
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We are aware that a combination cannot be technically

anticipated by picking one element out of one patent,

another from another patent and a third from a third pat-

ent, and then by putting them together claim anticipation.

This has been expressly negatived in many cases. But

we do not contend otherwise. We claim that we have shown

the entire combination, the same combination, the same

union of elements, working together under the same co-

operative law, disclosing the same idea of means and

producing the same result in the same way. This is

anticipation.

II.

Want of Invention.

Still, for the sake of continuity of argument, consider-

ing claim one of the patent sued on, we state, under other

assignments of error, that said claim is entirely lacking

in patentable invention. The history of patent law

shows that in early days more, if not the only attention

was given to the consideration of the directly expressed

statutory requisites of patentability, namely novelty and

utility. But within the past ten years the courts have

with great unanimity and with searching strictness looked

for what always should have been the first requisite,

namely, invention. It is often stated that not every dis-

covery or new thing is patentable. To be patentable it

must be an invention in the sense of the patent law.

This has been difficult to define, and the Supreme Court

itself in the case of McClain vs. Ortmeyer, 141 U. S., 419,

has said that it cannot be defined strictly, but that what-

ever invention be, it is something beyond mere mechani-

cal skill, and the courts have by a process of exclusion
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said that certain things cannot be invention. Each case

must stand on its own facts and consequently we find

that the courts have always looked into these facts, an

operation which requires, first of all, a thorough investiga-

tion into the state of the art as it existed at the time of

the making of the alleged invention, in order to see

first, what the alleged invention is, and then to determine

whether it be something beyond mere mechanical skill.

This process of investigation has now become as familiar

to the courts as the details of daily routine. All species

of patent claims are subjected to it, and on account of

the greater number of combination claims, the exact

steps of the process with regard to them are as well

known as hundreds of cases can make them. This Court

will, therefore, find no difficulty in pursuing the investi-

gation, it being our task to set before it the plain facts of

the prior art. In pursuing this subject of want of inven-

tion, it may be well to state that the rule differs from that

of anticipation, in that we are entitled to discuss any

feature of the prior art having any bearing on the alleged

invention, either on the whole or on any part of it, and

upon a summary of the facts disclosed, subtract the result

from the alleged invention, and thus discover the re-

mainder. The lest of patentable invention is then to he

applied to this remainder. The first step in this consid-

eration is to find out from the claim of the patent and

from such portions of the specifications and drawing- B8

may legitimately explain the elaim, just what the thing

i- which the claim expresses. Claim one of the patent

sued on is tor a single entire combination. A combina-

tion of elements, even though each and every element
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thereof be old of itself, is confessedly patentable provided

it produces, as a combination, a new and useful result.

This result must be one produced by the joint action of

all the elements, and obviously must in some sense be

made up of the functions and purposes of each element.

Now, in analyzing this claim, we find that the first ele-

ment, namelv, the band-wheels are older than Smith's

invention, and their function in his combination cannot

possibly be any different than their function in any prior

band-mill. They carry the band-saw, and that is all.

The same may be said of the second element, to wit: the

main supporting frame or column. All the prior patents

heretofore mentioned contain this element, and it serves

in each precisely the same purpose. The third element

of the claim is a standard; it has two expressed qualifi-

cations and one expressed function. Its qualifications are

that it shall be an integral standard, and that it shall be

attached to the main frame between the band-wheels.

Its expressed function is that it shall carry the upper and

lower band-wheel shafts. As to why it is thus qualified

we mav look to the specification. That states that in

machines of this class constructed before, the supports

for the bearings of the upper and lower band-wheel were

made separate ami independently attached to the sup-

porting frame, and the strain of the saw tended to draw

the upper and lower band-wheels at an angle to each

other, thereby causing the saw to run unevenly. Evi-

dently, to remedy this defect, namely, the tendency oi

the saw under strain to pull the band-wheels at an angle

to each other, the patentee has introduced his first quali-

fication into his claim, making his standard an " integral'
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one. Now, whether this word "integral" be considered

as defining a single casting or more than one, is immaterial

to the present consideration, because in either case his

plain object is to provide a standard which is strong

enough to resist the tendency of the strain of the saw to

pull the two wheels to an angle with each other. A
standard, pure and simple, secured to the main frame,

and carrying the upper and lower band-wheel shafts was

not new. It is shown in Newberry's Patent (respond-

ent's exhibit 36), in Parish's Patent (respondent's ex-

hibit 27), in Meiner's Patent (respondent's exhibit 16),

in Prescott's Patent (respondent's exhibit 24). In each

of these this standard was there for the same purpose as

that of Smith, as far as the carrying of the band-wheel

shafts was concerned. But Smith says they were not

strong enough to resist the tendency of the strain of the

sawT
. This is what, at present, we may consider, in a

broad sense, his word " integral " refers to.

Therefore, if, as it would appear, the first qualification

of his standard is one referring to mere strength, this

obviously does not amount to invention. It is within the

domain of the simplest mechanical skill. It would be

absurd to consider that Smith at his period of the state of

the art was the first to discover the disad vantage of allowing

the band-wheels to be drawn together under the strain

of the saw. That would be obvious to anyone skilled in

the manufacture of band-mills. Meiners', in his prior

patent, says that the more rigid the support for the front

bearings of the band-wheel shaft the more tension cm be

given to the saw, moaning that there will be no tendency,

under this strain, to cause the wheels to draw together.



15

Parish, in his patent of 1888, states this disadvantage of

mills prior to his time, saying that in some mills the

wheels overhang the standard or column, and in others

light outside supports are used but in either case the

objection is " that the great strain brought upon the saw

tends to throw downward the free or unsupported end of

the upper shaft or the end that carries the wheel, so that

the saw does not run evenly." Here we .have the exact

statement of this disadvantage, and Parish proceeds to

state the same remedy for it that Smith intimates, namely,

providing an outside support strong enough to resist this

tendency, and even an integral outside support. The

purpose of the second expressed qualification of Smith's

standard namely, its attachment to the main frame

between the wheels may be now conceded to be to per-

mit the saw to be readily removed from and replaced

upon the wheels. But this was not original with Smith.

The Meiners' Patent of 1881, expressly provides for this

and by the same manner and place of attachment of the

standard, namely between the wheels. The auxiliary

support C2
is made shorter than the distance between the

top and bottom bars D, B, leaving spaces h at each end

to permit, as is expressly stated the removal of the saw.

It is true Meiners' also provided for further bracing the

auxiliary support by means of the screws //, but these

were adapted to clear the spaces // // readily to allow the

saw to be removed. They do not affect the mere pro-

blem of the removal of the saw over the ends of the out-

side support, nor detract in any way from the certainty

that this desideration was not original with Smith. In
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the accompanying sketch of the Meiners' drawing, the

C. MEINEttS.
BAND SAWMILL.

.No. 24C,330.

Patented Aug. 30, 1881.

f

£- #

c*
c

28"

J
screws //have been omitted, and the outermost upright

and top bar are made in dotted lines, while the dotted

lines behind the upright C1 are made to show the mere

Btrengthing of that upright into a technical column. All

this is done without the slightest exercise of invention and

within the bounds of mechanical skill, and even of the

commonest mechanical knowledge, whereby the re-

semblance to a mill such as Smith's becomes apparent.

The sameobject and means for effecting it are disclosed

in the Parrish Patent. In this the outside standard has

its main connection between the saws, and provision is
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made for removing the saw by means of removable sec-

tions below. The Prescott Patent of 1887 fully discloses

this adaptability to remove and replace the saw perfectly,

and by the same construction as that shown by Smith.

His outside standard or standards, a D, Figs. 1 and 2,

are connected to the main column between the wheels

and are not connected elsewhere. The saw can be re-

moved and replaced without breaking through anything,

and this adaptability of this construction is not depend-

ant on nor affected by the making of the outside support

a D, in one or in two parts.

The same is true of the Brophy Patent, No. 261,570,

July 25, 1882, respondent's Ex., 35, found on page 557

of the printed record. This has band-wheels, a main

frame or column and an outer support for the front bear-

ings of the band-wheel shafts, which said support is con-

nected to the main frame or column by the arm B at a

point between the wheels and nowhere else, thus per-

mitting the saw to be removed and replaced in precisely
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the same manner. We print herewith a skeleton cut of

this Brophy mill, which shows clearly this feature.

J. A. BROPHY
Patented July 25, 1882

No. 261,579.

We have thus shown that the combination of Smith's
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first claim effects nothing new; nothing different from

what was known; its elements are all old and they as a

combination effect no new result. We have shown, on

the contrary, that what it does effect is old, that its several

ideas are old and that none of them originated with Smith.

We have also shown that if any different result is reached

it is one of mere degree and cannot and does not amount

to invention.

The process of analyzation which we have been mak-

ing with respect to the combination of claim one, in order

to find out the invention if any there be, in said claim is

precisely that of the adjudicated cases, and is paralleled

by many in the Supreme Court of the United States,

some of which, on account of their entire applicability to

the matter in hand, we desire to cite briefly.

We will first refer to the case of Consolidated Roller

Mill Company vs. Walker, 138 U.S., 124. In this case,

the claims of the patent sued on, which was for an im-

provement in roller-grinding mills, were all combination

claims. The opinion of the Circuit Judge was taken as

correct and adopted by the Supreme Court. The Court

first quoted the patent and the claims, and then stated

wherein from these the novel ideas were indicated. But

upon reference to a prior patent it was found these ideas

were old. The Court then turned to a consideration of

machinery employed in the arts generally and found cer-

tain things to be "old and familiar expedients," others to

be " old and very common in machine shops and fac-

tories of various kinds." It then said that it was unable

to discover any patentable subject-matter in the claim

and that it falls directly within the established principle
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that the application of an old process, machine or device,

to a like or analogous purpose, with no change in the

mode of application and no result substantially different

in its nature will not sustain a patent, even if the new

form of result was not before contemplated.

The opinion then states that certain applications of

devices to obviate certain difficulties did not originate

witli the patentee, and that even were it conceded that

his peculiar arrangement is attended with better result* than

had been attained previously, still this would not sustain

the patent, for the mere carrying forward of an original

conception resulting in an impro it in degree *>/kj>/>/

is not invention, citing Burt vs. Evory, 133 U. S., 349;

and that the conclusion is unavoidable that the claim re-

lied on evinces only the exercise of ordinary mechani-

cal or engineering skill, citing Hollister vs. Benedict

Mfg. Co., 113 U. S., 59; Thompson vs. B r, 114

U. S., 1; Ai"n vs. Manhattan Railway Co., 132 D. 8.,

84; Hill vs. Wooster, 132 U. S., 693, 701; Howe JMachim

Co. vs. National Needle Co*, 134 Q. 8., 388.

This ease is certainly applicable to the one at bar. We
have shown that the band-wheels did not originate with

Smith, nor the main frame or column, nor an outer sup-

port which carried the front bearings of the upper and

lower band-wheel shafts, nor an outer support which was

secured to the main frame between the two band-wheels,

nor an outer support which, by reason of this point of at-

tachment, allowed the ready removal of the saw, nor, it

we take the word " integral'' strictly of an outer support

made in a single piece. n<>r if we take it to mean simply

" rigidity " of an outer support which was Strong, nor <»!'
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an outer support which would hold the shafts of the band-

wheels steady and avoid their tendency to being drawn

together under the strain of the saw. What then of in-

vention docs the claim evince, what does it do that had

not been before contemplated, what new result different

in kind from what had preceded, does it attain? The

conclusion is unavoidable that it evinces no invention,

that it contemplates no different result and attains none,

unless by being stronger, it is therefore better. But this

is not invention. It is but an improvement in degree. It

is whollv within the domain of mechanical skill and is a

mere workshop expedient.

In the same light we cite the case of Derby vs. Thomp-

son, 14G U. S., 476. The claim involved in this ease was

also a combination for an improvement in a combined

child's chair and carriage. Mr. Justice Brown, in de-

livering the opinion of the Court, said:

"If Mr. Kenna had been the first to invent a high

chair, which, by a simple mechanical arrangement, could

be converted into a rolling chair or carriage, by the aid

of a bail, which served alternately for the support of the

high chair and as a push-bundle for the rolling chair, his

patent would doubtless be entitled to a liberal construc-

tion. Such a device is at once ingenious, useful, compact

and convenient. He was not, however, the first in this

field of invention."

The Justice then refers to the prior art, and shows

what the patentee was not entitled to claim. He then

asks.
kk What, then, has Mr. Kenna done? " He answers

it by saying that he has taken the chairs of the prior art,

and made a chair more compact than one and perhaps
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more convenient than all. The conclusion is, " While

the question is not altogether free from doubt, the major-

it v of the Court are not disposed to accord to the changes

made by Kenua the merit of invention." With the

knowledge of the prior art which the law assumes him to

have had, by reason of its very existence, " it required

nothing more than the skill of an ordinary mechanic to

adopt the most valuable features of each in the construc-

tion of a new chair.''

In Ryan vs. Hard, 145 U. S., 241. the same process of

reasoning was adopted to arrive at the same conclusion.

The opinion of the Circuit Court, which was affirmed by

the Supreme Court, picked out the essential feature of the

invention from the combinations of the claims, and recited

the several advantages. " It then proceeds: " Every ele-

ment ot the combination covered by these claims was

concededly old and well-known at the date of the patent."

It then compares them with the prior art, and show^

wherein the change was made. It is then asked, " 1>

there patentable novelty in this change? It is thought

not. If the patentees had been the first to introduce

woven wire into the art, there would be more difficulty

in reaching this conclusion, but they were not." The

Court concluded that the changes made by the patent.

were only those which would occur to a mechanic who

had skill enough to adapt the heavy ami cumbersome

joint t<» the new circumstances.

Similarly tin- ease ot' Aaron vs. Manhattan Rail-

way Company, L32 U.S., 84, proceeds in this line of

reasoning. The claims involved were all combination

claims. Tin- Conn examined the prior state of the art
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and found therein all the ideas of the claims. After ap-

plying these the Court concludes: " The patentee is en-

titled to the merit of being the first to conceive of the

convenience and utility of a gate opening and closing

mechanism which could be operated efficiently by an at-

tendant in the new situation. * * * * * If these

changes involve only the exercise of ordinary mechan-

ical skill, they do not sanction the patent."

In Union Edge Setter Co. vs. Keith, 139 U. 8., 530, it

was held that the claim sued on lacked invention, all the

elements being old, and even though the result was a

more perfect machine.

In Bussell Trimmer Company vs. Stevens, 137 U. S.

423, the patent was held to be void for want of patentable

invention. This case is particularly applicable to the

one at bar. The Court, on page 433, says: "The evidence

taken, as a whole, shows that all of those claimed ele-

ments are to be found in various prior patents. Some in

one patent and some in another, but all performing like

functions in well-known inventions having the same ob-

ject as the Orcutt Patent." This is true of the elements

of Smith's first claim, now under consideration. Again,

on page 435, the Court proceeds: " But the patent before

as is no such case. The most that can be said of it is

that it shows, on the part of Orcutt, great industry in ac-

quiring a thorough knowledge of what others had done

in the attempt to trim shoe soles in a rapid and improved

mode, by the various devices perfected by patents for

that purpose, good judgment in selecting and combining

the best of them, with no little mechanical skill in their

application; but it presents no discoverable trace of
4
the
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riginal thought." Thi> may be truly said of

what Smith has done in the present ease. In the final

paragraph, on page 435, the Court says: " It may be ad-

mitted that Oreutt's later patent performed the work it

signed to accomplish in a better and more work-

manlike manner than any of the preceding cutters pat-

ent- - - already stated, there were constant

improvements in the art t<» which it relates.

5, it $ti & oj - s of patent*

$h t - bject. As & .

lures of thos

rtain extent, improved upon them.

- h improvement, however, was an improvement in

>nly, and was, therefore, not patentable. Burt

vs. V 133 T. S., 349, and s - there cited."

In this - : B - vs. V . L33 I
. S., « ist

1. the patent was held invalid - ing a change

in form and arrangement resulting in an improvement

Jy. The doctrine i- here reiterated that it

i- not invention t<» combine old device> into a new article

without producing a new mode of operation.

In / - -.;::: I". >.. - it ie held that

there is do patentable invention when it require- only

mechanical -kill top; - the patented device from what

•

I,,
/•'

vs.
-

. 137 1 B 64, it ifl held that

irrang« -m. nt or grouping of parts <»r element

a j. >1 article, which ifl the mere result ol mechanical

jii'i_ • and the hanical skill,

i- n«»t invention."

In Box .' a. A x Co., 134 U.
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S., 388, on page 397, the Court says: " In the employ-

ment of the chuck, the rest, the cutting tool and the

guide cam in the making of awls and needles, the pat-

entees displayed the skill of their calling, which involved

only the exercise of the ordinary faculties of reasoning upon

the materials supplied by a special knowledge, and the

facility of manipulation which results from its habitual

and intelligent practice."

We deem it unnecessary to multiply these cases.

These are the later ones and are founded upon principles

often enunciated. The Court will find no difficulty in

considering these cases nor in applying them to the case

at bar, for we have shown a precisely similar state of facts.

We have shown that Smith made no invention, and un-

less he did, then he was not entitled to a patent for, as is

said in Bill vs. Wooster, 132 U. 8., 61)3, on page 700.

" This Court, however, has repeatedly held that, under

the Constitution and the Acts of Congress, a person, to be

entitled to a patent, must have invented or discovered

some new and useful art, machine, manufacture or com-

position of matter, or some new and useful improvement

thereof, and that it is not enough that a thing shall be

new, in the sense that in the shape or form in which it is

produced, it shall not have been before known, and that

it shall be useful, but it must, under the Constitution and

the statute, amount to an invention or discovery."

III.

Non-Infringement.

We shall now contend that should this first claim ot

the patent sued on be held not to be anticipated and not
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to lack patentable invention that we have not infringed

it. To determine infringement we must first determine

the scope of the claim alleged to be infringed. This is

done by construing it, first, by its plain terms; second, by

the prior state of the art, and third, by the circumstances

attending the application for the patent usually con-

tained in the file wrapper.

First. The terms of the claim are plain in all particu-

lars save one, and this would be plain were it not for the

attempt of the appellee Smith to invest the word " in-

tegral " occurring in said claim as qualifying the standard,

with a meaning other than its obvious one. This word

as ordinarily understood means " single ' or " formed

with." An integral standard is a single one. Those

skilled in descriptive writing such as the preparation of

patent specifications are fond of the word and invariably

use it to donate a part formed with another as a single

thing and in contradistinction to a separate part which is

connected with another as by bolts. If both are in-

tended the expression is " formed with or connected to."

That the term " integral " as used in this claim means,

and was intended to mean, " single," is indisputably

proven by the express terms of the specification, from

which we quote as follows:

" Its object is also to lessen the number of parts usually

considered necessary in this class of devices."

" In machines of this kind, heretofore constructed, the

supports for the bearings <>!' the upper and lower hand-

wheels were made separate and independently attached

to the supporting frame. To over-

come these delects I have provided a Singh Casting,
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which is firmly secured to the supporting frame

in such manner as to receive the front bearings of both

band-wheels."

"The front support of the band-wheel shaft is a single

hollow casting, consisting of the horizontal portion D
* * * and the vertical columns D 1 DV
"The same casting also confines the hood D3

* * * * to assist in holding the forward casting to

the frame C."

" The shaft G is supported upon brackets which project

inward from the rear of column C and the front of the

casting D, D\ DV
In claim 2, "the hollow casting D, D\ DV
In claim 3, "A support for the front bearings of the

band-wheel shafts, having the flanged horizontal portion

D, to be secured to the supporting frame, and the vertical

arms D 1 D2
cast in one piece with said central portion."

In claim 4, "the front support for the band-wheel

shafts, consisting of the casting D, D\ DV
Nowhere in the specifications is there any intimation

of any other form of this support than a single casting.

Second. The state of the art, if it be found not to

anticipate and not to show want of invention, precludes

certainly the expansion of this standard to mean two or

more pieces. The Prescott Patent of 1887 shows two

pieces, forming an outside support, having the same ob-

jects and effecting the same results as the one piece of

Smith. The Brophy Patent of 1882 shows three pieces,

having the same objects and results. If Smith's standard

is integral only, in being rigid and strong, by reason of

being parts of a whole, connected firmly together in any
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manner, bolting or otherwise, then it is no different from

Prescott's and Brophy's. It can only be different in be-

ing a single easting.

Third. The proceedings in the Patent Offiee, on the

Smith application, conclusively prove the true meaning of

the word "integral" to be "single." They preclude all

doubt upon the subject, and under the well-established

doctrine of scores of cases, estop him and his assignee,

the appellees herein, from saying anything else.

By referring to the copy of the file wrapper of Smith's

application, respondent's Exhibit 3, page 433, of printed

record, it will be seen that the original first claim of

Smith was as follows: " 1. In a band-saw mill the com-

bination of a supporting frame and the support for the

front bearings of the band-wheel shaft, said support being

formed of a xin<//<' piece and secured to said supporting-

frame substantially as hereinbefore set forth." It is thus

evident that the idea of a " single ' front support was

present at the very beginning, and that Smith contem-

plated no other kind. That the Examiner so understood

tin- claim is very apparent from his actions and state-

ments. He at first rejected this claim on a reference to

a prior patent, without other comment than to say it was not

distinguished from the reference. In answer to this. Smith,

without then changing this claim, asked for a recon-

sideration, and in support of his request -aid that the re-

ference did not show a support for the upper and lower

front bearings of his band-wheels separate from the rear

bearing The Examiner thereupon, acting on this re-

quest, agaiu rejected claim one on the same reference,

which he said showed a support tor the front bearing
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the band-wheel shaft, formed of a single piece and secured

to the supporting frame of the table, and that is all claim

one calls for. Now, before Smith cancelled this claim,

the Examiner of Interferences threw his application into

interference with another application, and the Patent

Office itself framed as an issue for that interference the

present first claim of the patent. The use of the word

" integral" was here made for the first time and it was

made by the Examiner, who, as we have shown, clearly

understood Smith's claim for his front support to be for a

"single" support, and he used the term as synonymous

with " single," saying that the issue thus framed involved

the substance of claim 2 of Smith, which it will be seen

uses the words "hollow casting D, D 1

,
DV He also

stated that the original first claim was not in this inter-

ference because it stood rejected and would have to be

cancelled afterwards. Accordingly, at the close of the

interference on the above issue, Smith cancelled the

original first claim, and substituted therefor the present

first claim, which was the issue framed by the Patent

Office. It is thus demonstrated that no other idea was

present to Smith nor to the Patent Office Examiner

than the " singleness" of this front support.

But a final argument on this point is to be derived

from the fact that if the Examiner had understood

Smith's claim, or his own issue for the interference to re-

fer to other than a " single " outside support, he would

never have framed such an issue, for if a support made in

more than one piece could have been construed as falling

within the terms of the claim, he would have been com-

pelled to reject it wholly upon reference to the Prescott
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Patent of 1887, and the Brophy Patent of 1882, both of

which disclose every element of the claim and issue so

construed. He would likewise have been compelled to

reject the claim upon the patent to W. M. Wilkin, No.

406,322, July 2, 1889 (respondents Exhibit 29), found on

page 516, of the printed record, for this patent was then

issued and shows a support made in three pieces, two

upright and one horizontal piece and all bolted together.

He would also have been compelled to include in the

interference the application of J. C. Slocum, which was

then on file and which afterwards resulted in Patent No.

434,731, Aug. 19, 1890, (respondents Exhibit 33), which

shows the support in two pieces. On the contrary the

application with which he did throw it into interference,

namely, Cunningham's, showed the front standard as a

single one. Counsel for complainants in his brief in the

( ourt below stated that Cunningham's standard was in

two pieces bolted to the main frame and abutting upon

each other, but in this he is mistaken; for by looking at

Cunningham's Patent, No. 427,404, May 0,1890, (re-

spondents Exhibit 31, page 537, of printed record) which

was the patent resulting from this interference, it will be

seen that the front standard consists of the standard A ,

and a defending bracket A4
,
" formed integrally there-

with ' as is expressly stated and is clearly shown in

Figures 1 and 2. All these considerations leave no

doubt that the first claim of the Smith Patent must be

construed to include as one of its elements a "single
11

Standard for supporting the front hearings of the hand-

wheel shafts and must he confined to a standard cast or

made in a single piece.
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The appellants' mill has no front standard made in a

single piece. There is no pretense of this. It is proven

by all the testimony that its mill has its front standard

made in two pieces, separately bolted to the main frame

or column. In this it is like the prior Prescott Patent

of 1887. It has been shown that appellant has made two

mills. One was made and sold prior to the issuance of

the patent in suit, and could not, no matter what might

have been its construction, be an infringement, as far as

this appellant is concerned. In this mill, however, the

two parts of the standard, in addition to being bolted sep-

arately to the main frame or column, were bolted together

a- were the corresponding parts of the Wilken Patent.

But still they were not a single casting, were not a casting,

and were not a casting in one piece. But the second mill

had not even the two parts of its standard bolted together,

but these were simply bolted to the main frame or column.

These are facts about which there is no dispute. It is

evident, therefore, that appellants' mill does not infringe

the first claim sued on, for that claim is and must be

limitted strictly to a single casting, and cannot be in-

fringed by a mill in which the front standard is not a

single casting. The process by which courts arrive at

conclusions of non-infringement by limitation of claim to

conform to the state of the art, is precisely that which

we have followed out.

A few examples will suffice.

In Derby vs. Thompson, 146 U. S., 476, cited above, the

Court, after considering the claim sued on in the light of

the prior art, and saying that the majority of the judges

were unwilling to concede any patentable invention to it,
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says, on page 482: " But even conceding that the Kenna

device does involve a patentable novelty, we are all of the

opinion that his claim should receive a narrow construc-

tion, and that, in this aspect of the case, neither of the

defendants' chairs can be said to infringe."

In Hqff vs. Iron Clad Manufacturing Co., 139 U. SM

326, the Court says: "To ascertain the exact scope of this

patent it is necessary to examine the state of the art at

the time it was issued." Having done this, it confined

the claim, even if it could be supported at all, to a certain

small feature, and under this "narrow construction'

riven to the claim, it found there was no infringement.

Tlie Court also said, page 331: "It may be true that

Reynolds conceived the idea of his hod from an exam-

ination of the Hoflf device; but he is none the less en-

titled to claim that the Horf Patent had been anticipated

by prior devices, especially when such devices appear to

show a complete anticipation of his own. Indeed, both

parties seem to have been gleaning in a field already

open to the public."

An instructive case, in which the claim was limited

by the express terms of the specifications, is Snow vs.

LakeShon and Michigan Southern Railway (V, 121 U.

g., 617. In this case the specifications mentioned but

once the fact that the piston rod and piston were detached

from each other, and in one other place, intimated an ad-

vantage of this construction. The claim simply recited

certain elements without any mention of this particular

Connection between the rod and piston. The defendants'

device \va> very similar to that of the patent, but it> rod

and piston were not detachable. The Circuit Judge upon
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the bearing of the case below said that, although the com-

plainant's patent suggested the principal and most valu-

able parts of the combination of the defendant's device,

" the plain and explicit language of the specification re-

quires a construction of the first claim, which will enable

the defendant to escape liability as an infringer. The

first claim must be limited to a combination in which the

piston and piston rod are detached from each other." The

Supreme Court says, on page 630: "It is not admissible

to adopt the argument made on behalf of the appellants,

that this language is to be taken as a mere recommenda-

tion by the patentee of the manner in which he prefers

to arrange these parts of the machine. There is nothing

in the context to indicate that the patentee contemplated

any alternative for the arrangement of the piston and

piston rod."

So in the case at bar. It is immaterial that the prin-

cipal and valuable feature of Smith's outer or front sup-

port may be gained by two castings. The plain language

of the specification cannot be overlooked, and this con-

fines his claim to a single casting. This is the more eon-

elusive in that his claim also so specifies it. How far

this limitation of a claim by its express terms has been

carried is well illustrated in Toepfei vs. Gotiz, 31 Fed.

Rep., 913, wherein a change concededly effecting the

same result was held not to infringe. In this ease the

tilting trays of the malt-kiln were mounted upon rock

shafts. There had to be some connection between the

shafts and trays to enable the former to tilt the latter.

The specification described and the claim called for poly-

gonal shafts passing through corresponding holes. The
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trays.

The Court, after reviewing the prior art, says, on page

916, " If complainant had been the first to make a tilting

floor in sections or trays for a malt kiln, I should be in-

elined to consider the changes made by the defendant as

merely colorable, and the equivalent of the devices

shown by complainant, that is, if complainant had prop-

erly covered his invention by his claim; but the com-

plainant has seen fit, as it seems to me, to limit his patent

to a square rock shaft which must pass through square

holes in the journal.-." The Court then points out the

places in the specification and claim where the limita-

tion is proposed, and continues, on page 017, "so that I

can see no escape from the conclusion that the com-

plainant has. by his specification and his claim, limited

his patent to a tilting tray, operated by a square or

polygonal tilting shaft. It is wholly irrelevant to in-

quire whether the complainant was obliged to limit him-

self to this square shaft by the state of the art, or the

ruling of the Patent Office. It is enough to say that he

did so limit himself by language which cannot be misun-

derstood, and will admit only of this construction." The

Pound shaft of the defendant was then held not to in-

fringe.

This case is closely applicable to the one at bar. It is

immaterial to inquire whether Smith needed to have

limited his claim to a single casting. It is sufficient that

he has done BO, and therefore, a casting not single but

double does not infringe. There are scores of cases, both

in the Supreme Court and in the Circuit Courts, illustrat-
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ing this process of claim limitation in view of the prior

art, in view of the proceedings in the Patent Office, in

view of the plain terms of the specification and claims,

and the consequent finding of no infringement where

there is any deviation or change from the specific and

limited invention. The above are sufficient examples of

the limitation by the prior art, and by the plain terms of

the specification and claims, and for examples of the

limitation by the file wrapper and other proceedings in

the Patent Office, we cite Roemer vs. Peddle, and cases

there collected 132 U. S, 313.

Claim 2 of the patent in suit is as follows: " 2. The

combination, substantially as specified, of the hollow sup-

porting column C
}
and the hollow casting D, D1

, D?
, cen-

trally secured to said column to furnish rigid supports

for the front bearings of the upper and lower band-wheel

shafts." This is a combination claim consisting of two

elements: 1st. The supporting column C, which is qual-

ified by having to be hollow. 2d. The casting D, D1

, I)2
,

which is qualified in structure by having to be hollow, in

position by having to be centrally secured and in func-

tion by having to furnish rigid supports for the front

bearings of the upper and lower band-wheels shafts.

As to this claim, we contend:

I.

That it lacks patentable novelty, in that it is anticipated

by the prior patents in evidence, to wit: The Parish

Patent, No. 388,069, Aug. 21, 1888 (respondent's Exhibit

27), and the Prescott Patent, No. 309,881, Sept. 13, 1887

(respondent's Exhibit 24). Comparing the former with
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claim 2 of the patent in Buit, we find, first, that it shows

and describes a hollow supporting column, identical in

construction, function and operation with the first element

of the said claim. This hollow column consists of the right

hand side of figs. 2 and 3, and which is marked 2 and 3.

Xow, if we regard the second element of the claim as a

single casting, we find this identical element in the Parish

Patent. It is a hollow casting, consisting of the part on

the left of figs. 1 and 2, comprising the lower portion on

the left of the lower band-wheel and the upper portion

marked 3 on the left of the upper band-wheel. This

casting is hollow; it is centrally secured to the supporting

column, and it furnishes rigid supports for the front bear-

ings of the upper and lower band-wheel shafts, as is ex-

pressly stated in the Parish specification. In all particulars,

therefore, it is the identical second element of the second

claim sued on.

Comparing the Prescott Patent (Exhibit 24) with the

second claim of the patent sued on, we find that it has a

column B, which constitutes the upright portion of the

main frame. It is expressly stated to be and is fully

shown a- a hollow column, and it is, therefore, the iden-

tical first element of the second claim sued on. Now, if

we regard the second element as other than a single east-

ing, as tor example, two castings, we find this element in

the Prescott Patent in the two portions called the hanger

<i and the bracket D. These are hollow castings, the

ftrsl qualification of the second element of the claim;

they are secured centrally to the main column, which is

the second
<
jua 1 i ficat ion, and they furnish rigid supports

lor the Upper and lower hand-wheel shafts, which is the
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third qualification. Thus anticipation is demonstrated.

We further contend

II.

That the second claim of the patent sued on lacks

patentable invention. To fully understand this claim it

must be compared with the first claim. This results in

finding that it differs only from this first claim in the fact

that both the main standard and the outer supporting

column are required to be " hollow " in the second claim,

whereas in the first they may be either hollow or solid.

It is true, the first claim has technically three elements,

and the second but two, but the omitted element of claim

one, namely, the band-wheels, is present in the second

claim by implication, for the hollow casting must furnish

supports for the band-wheel shafts.

We see therefore that the invention in the second

claim lies in making the main column and the outside

support hollow. This, manifestly, does not involve inven-

tion. It will not be contended that the idea of making

a casting hollow originated with Smith. If his purpose

was to gain all necessary strength consistent with light-

ness and economy in metal, it is no more than the

purpose in making all castings hollow, and is the common

workshop practice, within the knowledge and skill of the

commonest mechanic. If his purpose was to provide an

interior cavity in which to locate certain other parts this

also is nothing but common practice, involving no in-

vention. But if it might, by any possibility have been

an invention, it was not an original idea with Smith, tor

by reference to the Prescott Patent of 1887, and the

Parish Patent of 1888, it will be seen that these Fame
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parts are made hollow and that they contain within their

cavities other parts of similar nature, location, function,

object and purpose as those which Smith locates as the

cavities of his column and support. There is, therefore,

no original idea either in the separate elements of this

claim, or in their union in a combination, and under the

decisions, there can be no invention involved in this

claim.

We contend lastly:

III.

That the mill constructed by appellant is not an in-

fringement of this claim. One of its elements is the hoi-

low casting I), D l

, D\ We have already shown, when

considering the first claim, that this casting is a "•single"

casting. This claim for like reasons and by its ex pi

terms must be confined to a combination in which the hol-

low casting D, I)
1

, I)-, is a "single" casting. If any

distinction can be drawn between the alleged invention

of the claim and the devices shown in the prior art. it

can only lie in the special and limited construction of the

outside support as a "single' casting. When thus

restricted in accordance with the rules of law governing

the construction of claims in the light of the prior art, it

can not be infringed by a construction such as was made

by the appellant wherein the coi-responding part was not

a single casting but was formed of two distinct casting-.

The third claim of the patent in suit is as follows: " •>.

A BUpport for the front bearings of the band-wheel shafts,

having the flanged horizontal portion 1), to be secured

to the supporting frame and the vertical arms I)
1

, I )-. cast
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in one piece with said central portion, the said part I)
1

being bored to receive the adjustable bearing of the

upper hand-wheel shaft." This is a claim, not technically

a combination claim, but partaking of the nature of one,

in that it is so qualified as to contain several independ-

ent features or attributes of the main thing. Analyzed,

it is for a support, which is, first, adapted to sustain the

front bearings of the band-wheel shafts; second, having a

flanged horizontal portion; third, which said portion is

secured to the supporting frame; fourth, said horizontal

portion having cast in one piece with it the vertical arms

I)
1

,
1)', and fifth, the arm D\ being bored to receive the

adjustable bearing of the upper band-wheel shaft.

We contend as to this claim:

I.

That it is anticipated in very terms by the Parish

Patent, No. 388,069, Aug. 21, 1888 (respondent's Ex-

hibit 27). This patent has a support which receives and

carries the front bearings of both band-wheel shafts (see

fig. 3). This is the first attribute of the claim under

consideration. It has, second, a horizontal portion, and

third, this horizontal portion is secured to the supporting

frame. This horizontal portion has, fourth, an upper and a

lower vertical arm corresponding to and serving the precise

functions of the vertical arms D\ D2
, of the claim, and

iid arms are cast in onepiecewith the horizontal portion.

It has, fifth, the upper arm corresponding to the arm D 1

of the claim, bored to receive the adjustable bearing of

the upper band-wheel shaft. In this we have, therefore,

a -upport having the same, and the same number of at-
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tributes or qualification- as has the support of this third

claim, with the single eption involved in the word
•• flanged "" as applied to the horizontal portion of the sup-

port of the claim. This does not affect anticipation, for

the invention of the claim is plainly anticipated.

But should the views heretofore ex] •: se

for appellees, be regarded s t, namely, that the

claim is not confined to casting the horizontal portion D
and the anus I

' . I> . in one piece, but is to be construed a

•vering a construction in which said horizontal portion

and said arms may be cast in two or more pie - form

a rigid whole, then the claim is anticipated by the Brophy

Patent. N . "" -.July 25, I— J res] >n lent's Exhil

in which identically all the attribute - :he support

of claim 3, even to the flanged horizontal portion, ai

present, the part- I>. I> . I> . I ing in three pi< s, a
-

cured together and to the main frame, and it is also anti-

cipated by the Prescott Patent. X s$l. Sept. 1

l
v "~ ttdent's Exhibit 24 1. in which likewise all the

attributes -aid claim are found, the part- J '. 1 1 .
1 »

.

ing in two
j

^ e furtli ntend,

II.

That this third claim Le id of invention, - r em-

bodyi _ - _ idea involving invention. » a wing

invention as a whole, as ak - 4 bring original with

Smith, even should these* ideas, sing a bole, I

ition.

< riven a casting hen • in tn aore pi

a to form igid whole, it - jot involv

invention to make them sing sting sides
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being a common workshop expedient, known to even the

most ignorant workers in machine shops and foundries,

the only result which can follow such a construction is

one of mere degree possibly in the strength of the cast-

inff. Yet the doing of this is one of the essentials of this

claim. Nor can the remaining essential, namely, the

boring of the upper arm to receive an adjustable bearing

be regarded as invention, for that also would occur to any

mechanic and lie- within the domain of mechanical skill,

and is the common knowledge of the calling.

But we need not depend upon even these self-evident

assertions, for by reference to the foregoing patent- as

illustrating the prior art, the Court can see that not a

single idea involved in this claim, nor ail the idea- as

whole was or were original with Smith. Parrish shows

them all together. Prescott and Brophy -how the single

-m utials. and in appellees' view of what may he meant

by casting the portions I). 1) . D2
, in one piece, these latter

two show all the ideas together. This is not invention in

view of the scores of well-known decisions of the Supreme

Court. Smith ha- done nothing which was not known

and done before in way- and means identical or sub-

stantially identical, and all within the common knowledge

of mechanic-.

We further contend as to claim thr<

ITT.

That we have not infringed it. Under the well-known

rule- of claim construction, it is absolutely impossible to

»ard this claim otherwise than by its express terms. It

there be any novelty or any invention in it. it must lie in
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easting the parts I), D 1

, I)
1

, in one pieee as is stated. If

the invention were otherwise, the applicant should have

stated it. Courts, as has often been said, will not spell

out a man's invention, nor will they broaden a claim,

when the terms are plain, and when to do so would do

violence to those terms.

The claim when thus construed cannot be infringed by

our construction in which the parts D, D 1

, D 2

, are not cast

together, but are in two distinct castings. That thev ac-

complish the same result has nothing to do with the mat-

ter. The claim is plain and the patentee cannot shut out

a later device which does not fall within the terms of the

claim, whether it accomplish the same result or not.

Claim 4 of the patent sued on is as follows: "4. The

combination of the base plate A, cast in a single piece,

the column C, having a flanged base to be secured to

said base A, the front support for the band-wheel shafts,

consisting of the casting D, D l

, I)", and shield D\ together

forming a supporting frame for band-saw mills, substan-

tially as hereinbefore set forth."

This is a combination claim, consisting of elements

which together form a supporting frame for a band-saw

mill, and these elements are first, the base plate A, which

is qualified by having to be east in a single piece, second,

the column C, which must have a flanged base adapting

it to he secured to the base A, third, a front support for

the band-wheel shafts consisting ot the easting I), I)',

1 )
,
and fourth, the shield 1 I .

The lirst element, namely the base plate A, is men-

tioned in the specification hut three times, the first

mention being as follows: *' A i- the base plate which is
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a broad heavy casting planed upon top and bottom and

securely bolted to bed timber. B or any .suitable founda-

tion." The other two times in which it is mentioned are

simply to say that the supporting frame C is secured to it

and tiiat the hanger E 1 which supports the inner end of

the lower band-wheel shaft is secured to it. Consequently

we obtain no other information of its purpose in the com-

bination except its obvious function of serving as a base.

A point to be distinctly noted, however, is that though

the claim calls for the base plate to be cast in a single

piece, there is nothing to support this qualification except

the use of the words "a broad heavy casting," which goes

to show that when the patentee mentions "a casting," he

means a "single" casting. The second element, to wit,

the column C, has been sufficiently considered heretofore,

the only difference in this claim being that it is required

to have a " Hanged " base, whereby it can be bolted to the

base A. The third element, to wit, the front support

made of the casting D, D\ Da
,
is the same element here-

tofore considered in the previous claims. The fourth

element, to wit, the shield D3
,
is now brought in for the

first time and can be readily understood from the draw-

ings and specifications. It is >Q<m in fig. 1, but better in

fig 4, where its whole front elevation is shown. It is

mentioned but once in the specification, where, after de-

scribing the front support as made of a single hollow cast-

ing consisting of the portions D, D\ D2
,

it is stated "the

same casting also comprises the hood or shield ]>\ which

overhang- the lower band-wheel and has an upper seg-

mental flange through which securing bolts pass to assisl

in holding the forward casting to the frame C." It- pur-
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pose i> not stated but its name and location sufficiently

show that it is to protect the lower band-wheel from saw-

dust and other debris.

As to this claim we contend:

That it involves no invention in view of the prior art,

it being a combination of old elements effecting no new
or different result, and as such is not patentable, and also

because each element and their combination involved the

merest mechanical skill.

The first element, a base plate cast in a single piece is

a common feature. It is fully disclosed in the Prescott

Patent of 1887 (respondent's Ex. 24), and is marked A.

See tig. 2.) In this patent the base plate has the same

function, serves the same purpose and effects the same

result as the base plate of the claim sued on.

The second element, the column having a flange base,

is fully disclosed in the Brophy Patent of 1882 (respond-

ent'- Exhibit 35), the column being marked A and its

Hanged base being shown clearly in fig. 1 . Alsoin the patent

to Stephens, No. 322,465, Dec. 15, 1885 (respondent's

Exhibit 20). page 471, of record. Also in the patent to

Prescotl of 1887 (respondent's Exhibit 24), figure 2. at

bottom showing it bolted through the flange to base plate

A.

In these patents the columns have identical function-,

object- and results a- the column of the claim under

consideration, and they arc flanged similarly and for the

same purpose, namely, to secure them to the base plate.

The third element, to wit. the front support tor the band-
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wheel shafts consisting of the casting I), D\ D2
, is disclosed,

as we have heretofore fully pointed out, in the Newberry

Patent of 1808 (respondent's Exhibit 36) ;
in the Meiners

Patent of 1881 (respondent's Exhibit 16); and in the

Parrish Patent of 1888 (respondent's Exhibit 27). And

if the support of the claim can be regarded as formed of

more than one piece, it is disclosed in the Prescott Patent

of 1887 (respondent's Exhibit 24), and in the Brophy

Patent of 1882 (respondent's Exhibit 35). In these this

front support has the same function, object and purpose,

and serves the same result as that of the claim under

consideration.

The fourth element, to wit, the shield I) ,
is plainly dis-

closed in patent to G. M. Hinkley, No. 348,280, Aug. 21,

1880 (respondent's Exhibit 21, found on page 477 of the

printed record, see fig. 1 of this patent. It is also dis-

closed in figs. 1 and 3 of the Parish Patent of 1888 (re-

spondent's Exhibit 27). In these patents the shield has

the same object, function ami result as the shield of the

claim sued on.

This showing clearly puts this claim within the doctrine

of Bussell Trimmer Co. vs. Stevens, 137 U. S., 423, where-

in the Court, on page 433, says: - The evidence, taken

as a whole, shows that all of those claimed elements are

to be found in various prior patents, some in one patent

and some in another, but all performing like functions in

well known inventions having the same object as in the

Orcutt Patent." Smith may be said, as was said in the

case just cited on page 435, to have shown great industry

in acquiring a thorough knowledge of what other- had

done, and good judgment in -electing and combining the
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best of them. But as the Court concluded, his result

" presents no discoverable trace of the exercise of original

thought." This claim also rests under the prohibition or

denial of invention stated in ( s ited Boiler Mill

vs. Walker, 138 U. >.. 124, cited hereinbefore.

But even on plainer ground it can he shown to lack in-

vention. Every element of it. and each qualification

thereof which distinguishes it from the preceding claims

is the mere-t workshop expedient. The casting of a

base plate in a single piece is done and ha- been done for

all kinds of machines, ever >inee foundries have had

existen The flanging of a column to bolt it to a 1

plate is the usual and common method, and the provision

of a shield to keep debris from a wheel is within the

knowledge of any mechanic. The union of all these

element- into a combination does n<>t require invention,

for in that combination each serves the same purpos

hi- always served in other machines, and the combined

3ult i- not different in kind, even th >ugh it may be in

But this i> not invention.

We further contend a- to this claim 4:

II.

That we do not infringe it. Limited a- it must be, by

tin- prior art. t<» it- plain express terms, it cannot include

a construction in which tin- front support for tin- band-

wheel shafts does not consist of ;i single casting, but on

the contrary consists of two c;i-tin_- The same argu-

ments apply to tlii— contention a- t<» the corresponding

points made with regard to the preceding claims and q<

not he repeated.
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The claims thus far considered, namely, 1, 2, 3 and 4

are all which relate to the construction of the frame of

the mill and really embody but one feature. The de-

fences herein made are the same in substance as were

made upon the hearing of the cause in the Court

below. The honorable judge of the Circuit Court, in his

oral opinion (page 29 of printed record) in considering

this matter, said: " The patentee's specification and draw-

ing show the front supporting column to be cast in one

piece, and a portion of his language considered by itself

justifies the contention that this was his invention, that is,

the easting in one piece. * * * * But on page 3

he further says: 'I have shown and described what I be-

lieve to be the simplest and best means of embodying

my invention; but it is obvious that many mechanical

changes may be made without departing from its spirit

and scope, and 1 would hence have it understood that I

consider all such mechanical changes as mere modifica-

tions of my invention.' " His Honor then relying upon

this statement said:
< k But manifestly if casting in one

piece is the best, its advantages are secured by casting

in two pieces and bolting them together, as in the ma-

chine of the respondent. It is certainly an equivalent,

and could not be excluded except by express words of

the patentee, confining his- invention to the other form.

Hoioever, it is a close question, if there is invention in it,

and I have yielded somewhat to the presumption of the

patent."

It thus appears thai in deciding this portion of the case,

his Honor, though nearly convinced from the language oi

the specification and claims that a single casting was
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Smith's invention, is turned aside by the general state-

ment in the specification that the patentee will consider

changes as mere modifications of his invention. This

statement should have had no weight whatever for many
good reasons. In the first place, it is but the common
formula of all patent solicitors, thrown into any case :

tickling the fancy of the client. It> terms are e general

that the Examiners in the Patent Office, even after nar-

rowing and limiting a case to the most minute particulars,

never object to it. Why should they? It does not in-

timate what these possible changes may be; it does not

refer to any special modification, and it i> but the ex-

pression of a legal conclusion, that such changes 9 the

law will still a s r to /« within //,, scope of th

"' considen
g tht pah „/, e

9
s invention. It cannot.

however, change the invention nor broaden the scope of

the claim-. The invention is limited both by the prior

art and by the plain term- of the claims, any statement

in the specifications to the contrary notwithstanding.

1° th< 8 -nd place, this statement i> so general that

there is no ground for applying it to any particular feature

of the invention. It was not so intended to be applied.

It- very terms show that it is, as stated above, but the mere
expression of what the law gives the patentee anyway.
Without it. he would have just a- much right a- with it.

The court, would construe his claim- to be commen-
surate with tbc invention entirely independent of such
a statement.

,M thr third place, it cannot appear from tin- statement

th;,t ,,,< ' patentee referred to any modification of his >ii._

casting which throughout hi- specification and claim- be
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is so minute about. He docs not anywhere intimate that

the casting can be other than is described and claimed.

If he had this particularly in mind he could have ex-

pressed it, in the same manner as when describing his

supporting frame C, which he says is preferably a circular

upright column. On the contrary, he says that, as here-

tofore the front support of hand-saw mills had been made

in two pieces, his improvement consists in casting it in

one piece; and he carries this idea all through so plainly

and claims it so expressly that there can be no warrant

for negativing this idea, by the general statement that he

considers all mechanical changes as modifications. This

cannot refer to a change from a single casting to two cast-

ings. In the last place, this statement is one which

simply says that any modification which is within the

scope of his invention is his. But our contention is that

his invention is limited in scope to a single casting, and

that therefore two castings represent a change which is

not within the scope of his invention.

Tt will be observed that the learned Judge of the Court

below says that the casting in two pieces could not be e

eluded except by express words of the patentee confining

his invention to the other form. We submit, that the

language of Smith's specification plainly confines the in-

vention to the only form shown and described, and that

anv other form is expressly excluded. This become- ;i

positive certainty when the prior art is considered. His

Honor's opinion is mainly devoted todecidingthe question

of infringement of these claims. On the question of want

of invention the opinion only has two lines. "However,

it is a close question if there is invention in it, and I



ou

have yielded somewhat to the presumptions of the patent."

It is evident from this that as his Honor found infringe-

ment of these claims in a device in which the front sup-

port was made of two castings, he must have broadened

the scope of these claims to that extent. We earnestly

submit that in this he erred, because the prior art plainly

shows, not only complete anticipation of three of the

claims, but the absence of all invention in the whole four,

no matter in what light the casting be considered, whether

single or double. That he considered these prior patents

and their legal effect, we must presume, from his expres-

sion of doubt as to the presence of invention, but that this

doubt, which should have, in our opnion, amounted to a

certainty, should be outweighed by the mere presump-

tions of the patent, is, we respectfully submit, beyond our

comprehension.

The Straining Device.

We will now pass to a consideration of the claims re-

lating to what is termed the straining mechanism. These

are claims 5, 6 and 10, of the patent sued on, and have

been held by the Court below to be valid and to have

been infringed. The straining mechanism of the patent

may be briefly deseribed as follows: Its general object

is of course the same as in all band-saw mills, to keep

a constant strain or tension on the saw. Bv referring to

figure 1, it will be seen that the upper band-wheel ifl

mounted upon the upper shaft F 1

. This shaft has its

front bearing F on top of a vertically movable column or

trunnion F
, seated in the bore in the upper arm I)

1

, of

the fronl support casting. This trunnion receives at its
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lower end a screw shaft F\ the lower end of which rests

in the end of a short arm g extending from a rock shaft

G. The bearing F 1

for the other end of the upper shaft

F 1

is carried upon a vertically movable trunnion H, which

is mounted within tube h secured to the main frame C.

The lower end of this trunnion receives a screw shaft H\

the lower extremity of which rests in the end of a short

arm g
l extending from the rock shaft G. It will be seen

that though differently lettered the parts on each side are

.similar and correspond.. Therefore, if shaft G be turned,

its arms g, </ rising, will lift up the screw shafts F3
,
H 1

,

which in turn will lift up the trunnions F2

,
H, and these

will lift the upper shaft F 1 and thus strain the saw. Now,

although the saw is not initally tightened by these means,

it is held tight constantly by them, for provision is made

to keep the rock shaft G under a constant tendency to

turn, thereby imposing a constant upward strain on the

part affected by it and thus keeping the saw under ten-

sion. This tendency is imparted by means of weights k2

(see fig. 4) which are suspended by a rod h from a lever

K secured to the rock shaft G, said weights being sup-

ported on the rod by a cap fc
1
. These weights therefore

exert a constant strain on the rock shaft G tending to

turn it, which tendency transmits the strain to the saw

as before mentioned. The rock shaft G is itself supported

upon brackets which project inwardly from the rear of

column C, and the front of the casting D, D\ D8
. The

support is formed by those hearings known as "knife-

edge," and these consist of hardened steel knife-edge

bearings </ let into the shaft G, which rest in the Y

groves of steel plates </ secured upon the brackets.



In order to make this construction perfectly clear

we direct the Court's attention to the third blue print

between pages 566 and 567, which is respondent's Ex-
hibit 45, the print being marked " 8. R. Smith," or if

more convenient, to the accompanying cut of this ex-
hibit pointed in this brief.
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This mi i$ a perspective view of Smith's straining

gear, the hollow castings being shown in section to
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reveal the interior parts. The small cut beside the

perspective view is a cross-section of the rock shaft

near one of its arms in order to show said arm acting

as a support for the screw shaft, and also to show

the knife-edge hearings of the shaft. Understanding

now this construction we will pass to the consideration of

claim 5. It is as follows: "5. In a hand-saw mill, the

combination of the supporting frame, the vertically ad-

justable hearings for the upper band-wheel shaft, mounted

in said frame, the transverse shaft G. mounted on knife-

edge bearings in said frame and having arms g, g\ secured

upon said shaft to support the bearings of said upper

band-wheel shaft, and the weighted lever k, secured upon

said shaft between the knife-edge bearings to counter-

poise the bearings of the upper band-wheel shaft and

provide a sensitive automatic adjustment for the same,

whereby the saw is kept at the proper tension, substan-

tially as hereinbefore set forth." This is a combination

claim comprising the following elements: 1st. The sup-

porting frame. 2d. The vertically adjustable bearings

for the upper band-wheel shaft. 3d. The transverse

shaft G mounted on knife-edge bearings, said shaft hav-

ing the arms g, </; and 4th. The weighted lever K.

We contend:

I.

That this claim is void for want of invention, in view

of the prior art relating to band-saw mills. We refer

the Court, first, to the patent to Parish of 1888 (respond-

ent's Exhibit 27). In order to make the devices of this

patent clear we have introduced exhibit 41 (found be-
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tween pages 566 and 567 of printed record) and for con-

venience we reproduce in this brief a cut of this exhibit.

W F Parish

-N~b -383, 69.

Au><^ 2-/, JQQQ

By referring to this cut it will be seen that there is a

supporting frame, in the upper ends of which are moanted

the vertically adjustable bearings of the upper band-

wheel shaft. These bearing are supported upon the

upper end- of links or rods, the lower ends of which are

connected with the outer ends of horizontal pivoted

lever-. The inner ends of these level- have eonneeted

to them depending links or rods, the lower ends of which

are connected with arms of a transverse rock shaft, which

Baid -hall has a central lever, from which a weight is
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suspended. By referring to figures 3 and 4 of the Parish

Patent, as well as to the cut just described, the following

description in the specification of the Parish Patent will

be readily understood: "The journal boxes 9 are each

provided with a depending bar, which is received in a

vertical bearing in the upper end of the single standard

3, and is adapted to move vertically therein. The lower

ends of these bars are connected by links 11, with the

pivoted levers 13, that are arranged within the upper parts

of the standards 3. These levers have their opposite

ends connected by rods 15 with short arms 17 on a shaft

19. The shaft 19 has an arm 21, secured to it, and upon

this arm is suspended a boss 23, adapted to receive weights

for counterbalancing the upper wheel. A sufficient weight

may be applied in this manner to hold the upper wheel

with a yielding tension against the saw and cause it to

take up the slack of the saw in a manner well understood

in the art."

Comparing this construction with claim 5 of the patent

sued on, we find that it discloses, 1st, a supporting frame;

2d, vertically adjustable bearings for the upper band-

wheel shaft mounted in said frame; 3d, a transverse shaft

19, mounted in bearings in said frame, and having arms

17, 17, secured upon said shaft; and, 4th, a weighted lever

21, secured upon said shaft between its bearings.

Comparing the function of each of these elements with

the corresponding ones of the claim under consideration,

we find them to be identical, as follows: 1st. The pur-

pose of the supporting frame is the same in both. 2d.

The purpose of the vertically adjustable bearings tor the

upper band-wheel -haft is the same in both. 3d. The
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function object and purpose of the transverse shafts are

the same, and the arms of said shafts have the same pur-

pose, namely, to support the bearings of the upper band-

wheel shaft; and, 4th. The purpose and result of the

weighted lever are the same in both, namely, to counter-

poise the bearings of the upper band-wheel shaft and to

provide an automatic adjustment for the same whereby
the saw is kept at the proper tension.

In the claim of Smith's Patent this automatic adjust-

ment is described as " sensitive." This is a mere term

of degree and in no wise distinguishes it from the

automatic adjustment of the Parish Patent which is cer-

tainly more or less "sensitive." It is apparent from the

above comparison that the only difference between this

5th claim and the devices of the Parish Patent is that in

the claim the rock shaft G is required to be mounted
upon knife-edge bearings, while in the Parish Patent the

corresponding shaft 19 is shown to be mounted upon
round journals. Applying the language of the Supreme
Court in Derby vs. Thompson, 146 U. 8., 470, before

cited, we can say, if Smith had been the first to invent a

straining device for a band-saw mill in which the upper

band-wheel shaft was supported in vertically adjustable

bearings which were themselves supported upon the

arms of a rock shaft, to which was secured a weighted

lever, whereby the tension or strain on the saw was

automatic, " his patenl would doubtless be entitled to a

libera] construction. Such a device is at once ingenious,

useful, compact and convenient, He was not, however
,

the first in this field of invention" That very thing had

been done previously by Parish. There is nothing left
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in his claim which has any pretense of originality ex-

cept the mounting of the transverse shaft on knife-edge

bearings. Now if Smith were the first discoverer of

knife-edge bearings, it might be conceded that this ele-

ment might leaven the whole lump of the combination.

But again he was not the first to invent this form of bear-

ing. It is a common one, well known to all persons.

The example of sensitive scale beams is undoubtedly

familiar to the Court. The advantages of such bearings,

as far as sensitiveness is concerned, were known to all

mechanics, in no matter what position or relation they

might be put, or into what kind of a mechanism they

might be introduced, and their use in any combination

which was in all other respects old and in which they

were substituted for another well-known form of bearing-

could not possibly involve invention. But we can go

further than this in the present case, and show that the

advantages of knife-edge bearings were known in and

that they were applied to the straining devices of band-

saw mills prior to the invention of Smith, so that he was

not even the first to apply them in this regard, from

which it will appear that he has not conceived a single

idea which was not known to the prior art. We refer

now to the patent to Prescott of 1887 (respondents Ex.

24.)

By looking at fig. 2 of this patent it will be seen that

the upper band-wheel shaft / is mounted in bearings

G, G\ which have downwardly extending stems g\ <f\

the former stem being fitted and vertically movable in

the hollow front support I), and the latter stem being

fitted and vertically movable in a tube E, secured to the
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back of the main column. To the lower ends of these

stems are fitted screw posts or rods h i The lower end

of the former rod h is reduced to a knife-edge bearing,

and rests in a V groove in a pivoted lever H. The latter

rod i has its lower end hinged to and supported bv a

pivoted lever I. These two levers Hand I are connected

at their meeting inner ends, and are joined in common to

rod J, the upper end of which is connected with the short

arm of a pivoted lever K. from the long end of which de-

pends a rod M, the lower end of which carries the weights

m. The specification describes the operation of this

mechanism as follows:

" It is obvious that any vibration of the lever K will

cause a vibration of the levers H and I, and consequently

a simultaneous adjustment of the two bearing blocks of

the upper band-wheel shaft in a vertical direction. The

distance from the outer pivots of the levers H and I to

the common pivot at their inner ends within the column

is practically the same, as is also the distance between

each outer pivot and the bearing point of the respective

supporting posts upon their respective levers: hence the

vertical movement of the bearing blocks and the journals

which they support will be practically the same. It will

be seen that if -the outer or long arm oi the lever K be

drawn downward, the inner or short arm will be raised,

thereby pulling upward the inner ends of the lewis II

and I, which movement will simultaneously raise the

bearings of the upper band-wheel shaft, thereby tighten-

ing the saw upon the wheels. In order to effect h con-

stant pull downward upon the lever K " the weights are

placed upon the suspending rod M secured to the lever
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K. "Obviously, by this arrangement of levers and

weights, the shaft of the upper band-wheel is held upward

constantly, so as to keep the saw tacut upon its wheels."

The object of this mechanism is stated in the specification

as follows:

" The object of the present invention is to provide for

adjusting the upper band-wheel and to mafo the adjusting

ft vice exceedingly sensitive, so that the slightest change in

strain will effect a movement of the said wheel, thereby

taking up even slight slack almost instantly, and keeping

the saw always under proper strain."

The specification, after having described the straining

device and its mode of operation, continues: " And it is'

evident from the arrangement of the levers that the ad-

justing device is very sensitive, so that the least little slack

in the saw will be taken up and the latter maintained in

that taut condition which is necessary for its satisfactory

operation."

One of the special features which go to produce this

sensitiveness aimed at is expressly pointed out as follow.-:

" The lower end of this supporting rod rests upon the

lever H, a short distance in front of- its pivot, and in order

to make the device sensitive I prefer to construct the

lower end of the rod with a knife-edge h\ so as to make a

knife-edge bearing for the support of the front journal of

the upper band-wheel." A perspective view of the*

Prescott straining device is shown in the second blue print

between pages r>r><; and 567. Obviously we find in this

patent the idea of the application in the straining devices

of band-saw mills, of knife-edge bearings, and the result-

ant idea of sensitiveness. Smith has, therefore, only
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taken the precise device of Parish, and instead of mount-

ing the rock shaft on round journals, has introduced the

knife-edge hearing of Prescott. The rock shaft still acts

the same in principle as it does in the Parish device. It

may, in theory, turn more readily, and thus he an im-

provement in degree, but even if this be true, it only in-

volves the same idea of sensitiveness by reason of the

knife-edge bearings which is so fully disclosed by Pres-

cott. As the Court asked in Derby vs. Thompson (supra)

concerning the Kenna chair, we may inquire, what then

has Smith done? He has taken the Parish straining de-

vice and applied thereto the knife-edge bearing of Pres-

cott. "Though he may have supposed he was inventing

something valuable, we are bound (says the Court) in

passing upon his device, to assume that he had them (the

prior patents) before him, and with that knowledge, it

seems to us that it required nothing more than the skill of

an ordinary mechanic to adopt the most valuable features

of each in the construction of a new chair."

We earnestly urge this Court to consider this claim

5 in the light of what was known prior to its conception.

We know that the tendency is to look at the combination

as a perfect working mechanical whole, and it is true that

if Smith were the pioneer in this field of providing ;l

sensitive automatic device for straining the saw, his com-

bination would he a type of the highest invention. Put

he is not a pioneer. The prior patents show devices for

effecting the same result, which devices are composed of

mechanical elements similarly arranged, having a sim-

ilar mode of operation, leaching the result in the same

manner and involving the same idea of means. They
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are so close to his combination, that many would set

them up and urge their applicability as complete antici-

pations. But if they fall short of this slightly, they have

the greatest force conceivable in subtracting from Smith's

combination every idea involving originality, leaving the

remainder absolutely devoid of invention. We have no

means of knowing from the oral opinion of the Honorable

Judge of the Circuit Court how far he considered the

prior art in this connection for he does not refer to it.

His language, however, namely, "The view is clear as

to the straining devices, there is undoubtedly invention

and novelty in them," applies so perfectly to a state of

facts in which Smith might he shown to be a pioneer and

to have been the originator of every idea and of the

combination of all the ideas involved in his claim, that

we sav, with all due respect, that the Honorable Judge,

could not have understood the prior art. Had he done

so, it seems impossible that he could use such language,

unsupported by even the slightest or briefest reasons, and

unqualified by any expression of doubt which would in-

dicate such understanding.

Before concluding this consideration and to show how

little of originality there is in any of the ideas of this

claim, we wish to refer to a point made in the Court be-

low by counsel for appellees, and which was founded upon

the testimony elicited from Smith. It is thai Smith not

only substituted knife-edge bearings for round ones (which

we have shown was unfounded), but that lie substituted

simple for compound levers. Were this a fact, it would

not be invention for such substitution is within the skill

of any mechanic. But it is not the fact as we shall show.
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In the first place, he has no right to assert this claim.

He has not in his specification intimated that any feature

of his invention lies in such a thing. Nor does the claim

call for it.

The claim simply calls for a transverse shaft having

arms g c/ to support the bearings of the upper band-wheel

shaft. All that is required by this claim is that the

arms shall support said bearings, and this is independent,

as far as the claim is concerned of whether this support

shall be effected directly or indirectly, by simple levers

or by compound levers. Now, in the Parish straining

gear of 1888, heretofore explained the transverse shaft

19 has arms 17, and these arms furnish the supports for

the bearings of the upper band-wheel shaft. But as the

support is here effected through the intervention of links

and other levers, and as it became advisable for Smith to

find some way out of the identity thus shown to the

wording of his claim, he has sought his escape in the

catch phrase compound leverage and by his testimony.

has given his counsel an opportunity to make use of this

idea, evidently conceived after the fact and when emer-

gency required, and to lay stress upon the idea of simple

leverage. This, however, will not do, for the claim con-

tains nothing of this, nor does the specification. The

point we now make will become clear instantly, by point-

ing out the clear fact that if Smith had been the first in-

ventor of the combination set forth in this claim, and the

device of the Parish Patent had been later than that o(

Smith, the Parish device would fall clearly within the

terms of Smith's claim, and we would not hear from him

the distinction between compound and simple Leveraf
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but on the contrary he would testify and bis counsel

would argue that simple or compound leverage makes no

difference for the claim is wholly indefinite in this re-

gard and leaves it to choice as to what leverage should be

used, the only requirement being that the arms of the

transverse shaft shall furnish support to the bearings of

the upper band-wheel shaft. It follows logically, and the

patent law recognizes the course of reasoning, that if a

device if later would be an infringement it will if earlier

be an anticipation, or as we claim in the present case, will

have such bearing upon the later invention as to con-

clusively prove its want of originality or invention. In

the second place, we will show that Smith was not the

originator of the idea of the simple or direct leverage in

a straining device.

To show this we refer to the patent to B. D. Whitney,

No. 165,463, dated July 13, 1875 (respondent's Ex-

hibit 11, found at page 403 of the printed record.) This

patent is for a band-sawing machine. The object of the

invention is expressly stated to be the provisiou of a

training device. This device consists of a weighted

lever L, the outer end of which is seen in fig. <>; its inner

end as shown in fig. 4 bears under what is expressly

stated to be a knife-edge b. The location of this lever

and its point of bearing is shown in the lower portion of

fig. 2 in dotted lines. This knife-edge bearing h i> car-

ried upon a yoke C, which supports the bearings X N of

the upper band-wheel shaft. The lever L Is a swinging

one having its fulcrum at a in the lower end of a link ( >.

the upper end of which is connected at //
to a part D,

which as far as the operation of this device is concert
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is a fixed part. Now the weight hanging on the outer

end of lever L, turns said lever about its pivotal center a

and thus causes its inner end to bear up under the knife-

edge b and thereby to lift the joke C, and effect the

strain on the saw. This is obviously as simple a leverage

as can be imagined and effectually disposes by nearly

fifteen years the claim of Smith to be the originator of

the idea of a simple leverage in a sensitive or any other

kind of a straining device in a band-saw mill.

Finally, that simple or compound levers was not in-

cluded in Smith's invention is shown by the proceedings

in the Patent Office. As appears from Smith's file

wrapper in evidence, he inserted on Sept. 20, 1890, a new
claim 10. This was rejected Sept. 30, 1890, upon refer-

ence to the patent to W. M. Wilkin, of 1888 (res. Ex.

29). In response to this Smith, without demanding any in-

terference with Wilkin, cancelled claim 10 and substituted

a new claim 10, and in support of his claim, argued as

follows: "The Wilkin device referred to has a system of

compound levers and link attachments which but imper-

fectly accomplish the result aimed at, while applicants

combination accomplishes it perfectly and is less expen-

sive, and less liable to get out of order." Notwithstand-

ing this attempt to differentiate between his and Wilkin's

device on the line of "compound levers,
1 '

the Examiner
on Oct. 10, L890, again rejected the claim as being met

by the Wilkin Patent. Thereupon Smith, on Oct. 20,

1890, cancelled the claim and inserted the present claim

10, in which he included lor the first time the "knife-

edge bearing," and in support of this claim, stated, '• It

is drawn to applicant's specific combination." Even this
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did not satisfy the Examiner for he again rejected it

upon the same reference, but thereafter upon the filing

of an elaborate argument by Smith mainly directed to

the sensitive idea of the knife-edge bearings and the

absence of friction, the claim was allowed. This allow-

ance was not given, however, because of any distinction

between simple and compound levers, but because of the

introduction into the claim of an element of specific

construction, to wit, the knife-edge bearings, which were

not shown in Wilkins device.

II.

We further contend as to claim 5, that we have not

infringed it.

Nothing can be clearer than that, in view of the prior

art, this claim, if it be possible to support it at all, must

receive a very narrow construction. Each of its ele-

ments is old and their general union is not new. It any

distinction can be drawn between it and the prior devices

it can only lie in two features, 1st, the transverse shaft

strictly limited by the use of the reference letter " G," to

the precise shaft shown and described, and 2d, said shaft

having arms which are expressly limited to being cap-

able of supporting the bearings of the upper band-wheel

shaft. That the use of a reference letter such as is

employed in this claim confines the claim to the precise

element shown and described, see Hendy vs. Miners
9

Iron Works, V27 U. S., 370, wherein the "feeding

cylinder T" was confined to the cylinder specifically

described and showT n.

Tins is especially true where, as in this case, the prior

art also limits it.
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By referring to the specifications and to the drawings,

we find that the shaft G has the knife-edge bearings

eared to it. and no other construction is intimated. It

must, under the ruling in Bendy vs. Miners
1

Iron Works,

above cited, be confined to this construction. Appellant's

machine has not this construction.

By looking at the patent to C. J. Koefoed, No. 468,303,

Feb. 2. 1892, attached to the file wrapper of Koefoed

application, " Complainant's Exhibit. File Wrapper and

( intents of Defendant's Patent." said patent being found

on page 101 of printed record, and for greater clearness,

by looking at the blue print of Koefoed \s straining device

(respondent's Exhibit 46) between pages 566 and 567 of

printed record, it will be >een that in appellant-' mill,

which was constructed in accordance with this Koefoed

Patent, the straining lever N has no knife-edge beari

secured to it. It has two arms T and T\ and even th

have no knife-edge bearings secured to them. On the

contrary, they rest on knife-edge bearings which are » -

cured to brackets carried by the main frame. Thereto

this straining lever X cannot be considered the transv<

shaft (i ot the Smith claim, because it is not the shaft

shown and describe as the shaft G, in that it has no knife-

edge bearings - cured to it. nor is this lever X itself

mounted on knit'.- bearings, nor have its arms any
knife-edge bearing To make this clear we herewith

print cut- -bowing in tig. 1 the -training lever of appel-
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lant and the manner of mounting it, and in fig. 2 the

transverse shaft G of Smith, showing how it is constructed

and supported.

In examining these two the Court should bear in mind

the transverse rock shaft 19 of the prior Parish device,

which is a shaft like that of Smith, with the exception

that its ends rock in round bearings instead of upon knife-
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edges. But in both instances the shaft is supported

directly, has the weight-lever and the short arras, and

there is certainly a greater resemblance between these

two shafts than there is between Smith's and Koefoed's,

showing that each must occupy its own field.

Nor has appellant's device a shaft with arras </g
l

, which

support the bearings of the upper band-wheel shaft.

These bearings in appellant's device are supported di-

rectly upon the straining lever or upon the end yokes

thereof, which are in the line of said lever. In Smith's

device these bearings are supported upon the short arras

of the rocking shaft.

The part X in Koefoed's (appellant's) patent is cor-

rectly termed a straining lever. It is not a rock shaft.

In its opt ration as a lever it is like the straining lever H
of the Prescott device of 1887, while Smith's rock shaft

Gisa -haft like the shaft 10 of the Parish device of

1888. It is immaterial to assert that notwithstanding

these changes, the appellant's -training lever accom-

plishes substantially the same result and in substantially

the same way as the rock -haft of Smith. This would be

very material if Smith had been the pioneer. But. if it

be true that our straining lever affects the same result in

tie- same way. as the rock shaft of Smith, we have to

answer that Smith'- rock shaft effects the same result in

the same way a- does the rock shaft 19 of Parish and

tin- transverse levers II I of Prescott. There is no

question of equivalency to be here considered. The

moment this is attempted we arc led to the absurd result

of including in Smith- claim (a later inventor) all

change- and modifications, except the particular forms of
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Parish and of Prescott (earlier' inventors). To avoid

this illogical conclusion, the law says that later occupants

of a well gleaned field are equal; and in the present case

it may he said as in Hoffva. Inn, Clad Manfg. Co., 139

0. S., 326: "Indeed both parti* m to have been

gleaning in a field already open to the public." That

the construction of the Koefoed straining device was not

considered identical with that of Smith is shown by the

fact that Koefoed was granted a patent for his construc-

tion, and in so far as this i< true there is a presumption

arising from the grant of a later patent that it is not anti-

cipated by any prior patent, and therefore that there is

nothing earlier, which discloses substantial identity. In

such case it is the duty of the Court as wassaid in Brown

vs. Selby, 2 Biss., 457, "to confine each inventor to the

specific parts which he has invented and to which he is

fairly entitled." This presumption that the later pat-

ented device is new in the manner claimed and is there-

fore not patentably identical with anything else, renders

it incumbent on one alleging infringement to present a

claim which is not narrowed and limited by the prior art

to such an extent as to make the change- and different -

however small of real importance in avoiding the charge

of infringement. Such is not the case with Smith's 5th

claim, which is so limited and narrowed, that it cannot

be infringed by even what would otherwise he an equiv-

alent construction, hut can only he infringed by an ab-

solutely identical construction.

But there is still another presumption growing out of

the grant of a patent for the device alleged to he an in-

fringement. This presumption is that it does not infringe.
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In National Harrow Go. vs. Haiiby, 54 Fed, Rep., 5&S,

the Court savs, " The two harrows sold bv the defendant

were made under Letters Patent Xo. 473,796, granted to

Wm. Strait, April 2), 1892. The fact that the defendants

harrow is patented is prima facie proof that it does not in-

fringe.

This case is instructive as being particularly applicable

to the one at bar. Says the Court, "Any one at all

familial- with patent litigation for the last decade will

recognize that a pioneer invention in spring tooth har-

rows is seemingly out of the question. The field wa*

crowded when these patentees entered it. The record

shows that every element of the patented combination

and the combination itself, considered broadlv, was old at

the date of the application." The Court; then reviews

the prior art and concludes " It is too plain for debate

that the claim, if sustained, must receive a narrow con-

duction, and the Court is clearly of the opinion that

when so construed the defendant does not infringe." It

is also to be noted that the differences pointed out were

such as one through bolt instead of two side ones, and a

recessed washer, instead of a channeled clip, the functions

and results being the same.

In the present case as in the one above, no different

should be regarded as colorable or immaterial for "the

field was crowded " when Smith entered it. lie must

be limited to his exact construction ;is shown, described

and claimed. Toepfer vs. Goetz, 3J Fed. Rep., 913.

The <*>th claim of the patent >urd on is as follows: M
(I.

The combination substantially as hereinbefore set forth

of the supporting frame the transverse shaft (i having
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the knife-edge bearings </ secured, to it, the supporting

plates (f resting on brackets in said frame, the arms g$

having steps in their outer ends, the hardened steel ad-

justment screws cf passing through said steps, the

vertically adjustable bearings for the upper band-wheel

shaft, resting upon said screws, the lever K secured upon

said shaft and projecting through the frame, the rod k

upon the outer end of said lever K, the cap nut ¥ upon

said rod, and the removable weights V for the purpose

specified."

This is a fair sample of what is familiarly known as an

" omnibus " claim. It includes everything. It adds to

the combination of claim 5, the following elements and

qualifications. 1st. The particular knife-edge bearings g
3
,

which are specifically stated to be secured in the trans-

Terse shaft G. 2d. The supporting plates (f which must

rest on brackets in the main frame. 3d. The qualifica-

tion that the arms g <f of the shaft must have steps in

their outer ends. 4th. The adjustment screws if pacing

through said steps. 5th. The qualification that the

vertically adjustable bearings for the upper band-wheel

shaft must rest upon these screws. 6th. The rod /• which

suspends the weights. 7th. The cap nut ¥ which sup-

ports the weights, and 8th, the removable weights.

It is usually a waste of time to attempt to find technical

anticipation of an " omnibus" claim. We shall not try

it. Nor do we feel disposed to spend time in analyzing

the claim to point out that it contains not a single idea

involving invention, nor one which was not already

known to the prior art. We will content our>elve> with

showing that we do not infringe this claim.
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To begin with, it is evident that if we have not in-

fringed claim 5 we cannot have infringed claim 6, tor the

whole combination of the former claim is included in the

latter.

But, on the contrary, it is not true that if we have in-

fringed claim 5 we have also infringed claim 6, for in

addition to the fact that we have not used the transverse

shaft G, we have not used knife-edge bearings r/ secured

in said shaft; we have not used the supporting plates g
4

resting on brackets on the frame; we have not used the

arms g g\, nor arms having steps in their outer ends, and

we have not used the adjustment screws f passing

through said steps.

It does not require any argument to show that this

claim is a narrow and limited one. Its only existence,

following claim 5, is that it is narrow and specific. It

cannot be broadened. If sustainable at all it must be

confined to its specific elements, and in this light our

construction cannot be an infringement. That there may
be no mistake, however, we will briefly point out the ad-

ditional differences to those heretofore pointed out as to

claim 5. In this claim 6, the arms g g
l
of the shaft G

are stated to have steps formed in their outer ends. In

these steps the screw rods F3 and II
1

are mounted at their

lower ends, and they turn axiallv in these steps for the

purpose of effecting the initial adjustment of the saw.

Now, though we have no arms which support the screw

rods or parts which ^rvv their purpose, still if the cud

yokes of the straining lever N be regarded as such sup-

ports, we point out that these yokes have no steps in them

in which the screw rods or equivalent supports can turn
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axially. The bearing here is merely a rocking one, not

an axially turnable one. It is immaterial to point out

that the same adjustment is accomplished otherwise. We

have nothing to do with "otherwise," but only with the

limited terms of this claim 6.

Again, we have no such screws as g
3
, which pass through

any steps, for we have no steps. The screws we use are

differently loeated, differently eonnected, and are used

in conjunction with other parts necessary to this change

in location and connection, all of which form a different

specific device to that of claim 6, and upon which Koe-

foed has been granted a patent.

Claim 10 of the patent sued on is as follows: '.' 10. In

a band-saw mill, the combination of the column C, brackets

projecting from said column, a rock shaft having knife-

edge hearings resting upon said brackets, a weighted

lever and two arms g g\ screwed upon said rock shaft,

with the band-wheel shaft and its boxes, and rods sup-

porting the boxes, said rods resting upon the arms g g
l
,

substantially as shown and described."

This claim, we contend, is devoid of patentable in-

vention, on the same grounds as we have urged against

claim 5. It is practically in essence the same claim as 5,

the only difference being the full expression of the brackets

in the column which are present by implication in claim

5, as supports For the knife-edge hearings of shaft G, and

the full expression, as distinct elements, of the band-

wheel shaft and its boxes, these being present in claim 5

by implication. There will be no need to repeat our

arguments in this respect, and we can proceed with the

statement that in view of the prior art and of the knowl-

edge of the calling, there is no invention in claim 10.



We contend, farther, that we have not infringed this

claim. Construed in the light of the prior art. and in

view of the proceedings in the Patent Office, as shown by

the file wrapper, and which we have heretofore fully dis-

eased, this claim must receive a narrow construction, to

be supported at all. It was again and again rejected w
reference to the prior Wilkin Patent, and was several time-

amended in order to differentiate it from the Wilkin de-

vice. It is do argument on this point for counsel for ap-

peilee8to show that Smith's invention has been proven to

earlier than the date of the Wilkin Patent. This

simply has the effect of avoiding the pertinency of the

Wilkin Patent as an anticipation. It has no effect upon

the doctrine of estoppel arising from the proceeding- in

the Patent Office, for under this oft-repeated doctrine

Smith, by amending his claim to avoid the Wilkin refer-

ence, is estopped from saying that his claim, as finally

allowed, is for anything other than its plain terms, or that

it includes anything shown in the Wilkin devic

Bat in addition to this limitation by the file wrapper, it

i- narrowed by the prior patent- t<» Parish and to Prescott,

in the same manner as we have shown with regard to

claim 5, and there is nothing left to snpport the claim

except the very thing- which we have not used. W<

3acb rock shaft a- the shaft <t of the pal sued

on. nor has our straining lever any knit-- g bearii _-

which rest on brackets, nor ha- our lever such arms

g </ in which rest the rods of the box< - •; the band-wh

shaft.

We have now reviewed tli reral assignments <»f

error, and have analyzed each claim involved. A more
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comprehensive view might have been taken based upon

a division of the patent as far as the present issue is con-

cerned into but two parts, namely, the front supp >rt and

the straining device. But this was impracticable in view of

the tact that the patentee, Smith, is so late in this field

that it was necessary to use the closest inspection to dis-

cover even what the patent discloses as Smith's inven-

tion. It is customary, and the present case is no excep-

tion, to have the patentee tell in his deposition what he

invented. Invariably he ignores the prior art, or is

really ignorant of it, and he testifies that his invention

was this or that, generally using some carefully prepared

broad expression, which gives his counsel an opportunity

to get away from the moorings of the patent itself and to

sail off on the sea of generates. This will not do, how-

ever; the patent will drag him back to the plain things

which were granted him by the Patent Office. Smith

did not originate the front support, nor one qualified by

the word " integral," nor one secured to the main col-

umn between the band-wheels. His patent does not in-

timate that he did. The most that can be derived from

his patent is that he claimed to have invented such a

front support made of a single casting. Nor did he

originate an automatic sensitive straining device. Par-

ish's gear is automatic indisputably. Smith says it is

not sensitive. But Prescott shows an automatic sensitive

Btraining device. That was the object of his patent. Of

course, Smith testifies that all these prior device, are

not as good as his, not as sensitive, etc. This has no

weio-ht, for, even were it true, it would he but a mere

improvement in degree.
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Now, having shown the state of the art leading down to

the time of Smith's Patent, it is apparent that Smith was

a late comer in a well filled field. All that he could do

was to make such specific changes as were left for him to

make. But he cannot reach out to monopolize the whole
field.

In Oluett vs. Claflin, 140 U. 8., 180, at page 183, the

Court says, "We think this case must be added to the

already long list of those reported in the decisions of

this Court, wherein the patentee has sought to obtain the

monopoly of a large manufacture by a trifling deviation

from ordinary and accepted methods."

This is directly applicable to the present case. Smith's

assumption in this respect is all the more pronounced in

his endeavor to show that appellant used its knowledge of

his machine in producing its own. Much of the testimonv

is directed to this immaterial point, which, by the wav is

not proven, but even were it true, it would not have the

slightest bearing on the case.

In Ilofixs. Inn, Clad Mnfg. Co., 139 U. S., 326, the

Court on page 331, refers to just such a thing as follows:

" It may be true that Reynolds conceived the idea of his

had from an examination of the Hoff device; but he is

none the less entitled to claim that the Hoff Patent had

been anticipated by prior devices, especially when such

prior devices appear to show a complete anticipation of

hi- own."

Bui what is Smith's position in the art to entitle him to

make this point? Did all his knowledge of hand-saw

mills spring intuitively from his own brain? Did he gain

nothing from the prior art? Did he start out from noth-
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lag and land at his own mill? These are questions easily

answered. He is a man skilled in this art. He knew

everything that had gone before; he knew the Parish

mill, and he knew the Prescott mill. He knew and

doubtless appreciated every step in the march of im-

provement which led up from the earliest hand-saw mill,

to the finished product of the Prescott mill of 1887.

He built on that knowledge and in making his mill,

whether it he a step in advance or not, he made use of

that knowledge as fully as Koefoed could possibly have

done by an examination of his mill, and a study of the

prior art, similar in kind to that which Smith must have

made. Smith is not, therefore, in position to be indignant

at a late comer who uses the same materials as he used,

and who, as a result of his investigation, has developed a

machine, differing from Smiths as much as Smiths

differed from the prior art, and which, as the event

proves, was deemed as patentable as Smith's.

Nor must the Court be influenced by any attempt to

point out mere resemblance in looks between the two

machines as indicating infringement or piracy. Ther

are certain things common to all machine shops and

common knowledge to all mechanics. The work of all

first-class machine shops, similar in kind, is similar in

looks. No shop marches on alone; the lines of improve-

ment are identical and are extended simultaneously.

Fifty years ago all shops had a certain standard. To-day

that standard is changed, but it is the same in all. No

shop is isolated. Mechanics mingle and exchange ideas.

They see each other's work, and they move on abreast.

All the later band-mills differ in the same general ehar-

e
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acteristic.s from the earlier ones. The mills of Prescott

and Parish are a> finished products mechanically and in

looks as those of Smith and Koefoed, because they are all

made by shops which have the same advantages of en-

gineering and mechanical knowledge. It would be im-

ssible for the appellant, whose shop is fitted to do first-

class and modern work, to construct a machine of a half

century ago. Mere looks, therefore, go for nothing, and

furnish no ground for asserting infringement.

This knowledge, which is common to all well versed

and skilled engineers and mechanics, leads to the state-

ment of a further consideration, to which we wish to

direct the attention of the Court. It is. that certain

mechanical devices, their construction singly and their

arrangement to form operative combinations, are as well

known to mechanics and engineers a- the axioms of other

professions and callings. They are A B C to them. This

i> what i> termed " workshop expedient." Invention

does not lie in this. These men are required to, and they

do, without hesitation, make use of such common knowl-

edge daily. It i> the ordinary skill of the calling. They

may. ami do. produce combinations of mechanical devices

without the slightest exercise of invention, which t<> us,

unskilled in the mechanic art-, appear t<» be the very em-

bodiment of inventive ingenuity. Therefore, it is nee

aary tor us to curb our admiration and try to look at these

productions from the standpoint of the mechanic. ^ e

111 1
1 — t do this to pass upon the question of patentable in-

vention, for invention is not relative hut absolute, and in

the present case it must he gauged ^y the standard <>f

those -killed in the art. We can only do this by placing
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ourselves in such a position, as by an examination of the

prior art, that we shall be able to judge of what from their

standpoint would be invention and what would be mere

mechanical skill. The presence of invention is not

proven by the fact that the machine has been used ex-

tnisively. This has been repeatedly held by the Supreme

Court, even as late as April 10, 1893, in the case of Chant

v>. Waller, 63 Off. Gaz., 910. The reasons why such use

cannot be of much weight are cogently set forth in Mo

clam vs. Ortmeyer, 141 U. 8., 419.

In eases where extensive use has tended to influence

this question, it will be found that the device has sup-

planted all others by reason of its inherent merit. But

no such conclusion as this can be reached from the testi-

mony in the present case. The thirty mills which Smith

and his partners have sold have not driven the others

out, The evidence shows sharp competition upon mere

business lines. The manufacturers of each mill have

done their best to praise and sell their machine- There

is opportunity for wide selection, and the fact that Smith

has been able to sell his machines is due to his being in

the direct business, and he could have sold them inde-

pendently of the presence of invention and on lines

wholly within the domain of business tact and push. The

evidence of Hanson (page :}<*>4 of printed record) is in-

structive upon this point. Enthusiasm and admiration

ealled forth by the "sensitive knife-edge bearings " re-

ceives a check by his answer to X.-Q. 82, page 386,

which plainly shows how much boasting there in in the

matter.

In conclusion, we submit that what Smith has done
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does not amount to invention, but on the contrary his

production falls within the familiar language of the Su-

preme Court in Atlantic Works vs. Brady, 107 U.. S.,

192, where on pages 199 and 200 Mr. Justice Bradley

said: 'The process of development in manufactures

creates a constant demand for new appliances, which the

skill of ordinary head workmen and engineers is eren-

erally adequate to devise, and which, indeed, are the

natural and proper outgrowth of such development. Each

step forward prepares the way for the next, and each is

usually taken by spontaneous trials and attempts in a

hundred different places. To grant to a single party a

monopoly of every slight advance made, except where the

exercise of invention somewhat above ordinary mechan-

ical or engineering skill is distinctly shown, is unjust in

principle and injurious in its consequences. The de-

sign of the patent laws is to reward those who make some

substantia] discovery or invention which adds to our

knowledge and makes a step in advance in the useful arts

Such inventors are worthy of all favor. It was never

the object of those laws to grant a monopoly for every

trifling device, every shadow of a shade of an idea which

would naturally and spontaneously occur to any skilled

mechanic or operator in the ordinary progress of manu-

factures. Such an indiscriminate creation of exclusive

privileges lends rather to obstruct than to stimulate in-

vention. It creates a class of speculative schemers who

make it their business to watch the advancing wave of

improvement and gather its foam in the form of patented

monopolies, which enable them to lay a heavy tax upon

the industry of the countrv without contributing any-
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thing to the real advancement of the arts. It embarrasses

the honest pursuit of business with fears and appre-

hensions of concealed liens and unknown liabilities to

lawsuits and vexatious accountings for profits made in

good faith."

Respectfully submitted.

WM. F. BOOTH,

JNO. A. WRIGHT,
Solicitors for Appellant.
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UNITED STATES CIRCUIT COURT OF APPEALS

FOR THE NINTH CIRCUIT.

VULCAN IRON WORKS,
Appellant,

vs.

SAMUEL H. SMITH et al.,

. Yppelhes.

APPELLEE'S BRIEF ON MOTION TO DISMISS APPEAL.

This is a motion made by the appellees in the above

entitled case to dismiss the appeal heretofore taken by the

appellant, so far as the same affects any and all other

questions than the question of the granting of the in-

junction. The suit is one in equity for the infringement

of a patent. After a trial in the usual mode, an interloc-

utory decree was entered in favor of the appellees, ad-

judging that the patent was valid; that it had been in-

fringed; ordered an accounting, and granting the usual

injunction against future infringements. No petition for

a rehearing was filed by the appellant in the Court below,

but said appellant immediately took an appeal from said

interlocutory decree. The terms in which the appeal is

couched would cover all portions of the said interlocutory

decree, and all questions involved therein.

This motion is made for the purpose of having this

Court decide, prior to the hearing of said appeal, that

upon the hearing the only question open tor review will

be the question of an injunction, and consequently, that



as to any and all other matters contained in said interloc-

utory decree, from which said appeal may in terms be

deemed to have been taken, be dismissed.

If the motion is granted, of course it will save a great

deal of labor and expense to the appellees in preparing

a brief on the final hearing, as in such event, they will

have to argue only the single point of the injunction;

whereas as the matter now stands, and if the appeal is al-

lowed to stand from all portions of the interlocutory de-

cree, it will be necessary to argue a large number of

difficult and intricate questions upon the hearing of the

appeal. For the purpose, therefore, of ascertaining be-

forehand, what we are expected to argue upon the hear-

ing, on the appeal, we make this motion at this time.

Points and Authorities.

The question for determination here is, hoic far can

this Comi on appeal from an interlocutory decree in a

patent case, which adjudges the validity of the patent, in-

fringement by the defendant, and awards an injunction,

review the matters adjudicated in and l>y the said decree.

Our contention is, that the only matter open for review

Is that portion of thedecree which aivards an injunction

against future infringements, and that as to all other

matters and things, this Court has no jurisdiction what-

ever at this stage of the controversy.

Prior to the Aei of Congress creating this Court, and

defining its jurisdiction, no appeal would lie from an in-

terlocutory decree or order granting an injunction, nor

from any pari thereof, for the reason thai appeals could

then be taken only from final decrees.

Iron Company vs. Martin, 132 I . 8., 91.



But the judiciary act creating this Court made a

change in this regard, and by the 7th section thereof,

provided:

" That where upon a hearing in equity in a District

Court, or in an existing Circuit Court, an injunction shall

he granted or continued by an interlocutory decree or order,

in a case in which an appeal from a final decree may be

taken, under the provisions of this Act, to the Circuit

(
1

ourt of Appeals, an appeal may be taken from such in-

terlocutory order or decree granting or continuing such in-

junction, to the Circuit Court of Appeals; provided that

the appeal must be taken within thirty days from the

entry of such oider or decree, and it shall take prece-

dence in the Appellate Court and the proceedings in

other respects in the Court below, shall not be stayed

unless otherwise ordered by that Court during the pen-

dency of such appeal."

The question at issue here, turns upon the proper con-

struction of this seventh section of the Act.

In construing a statute, the first resort of the Court is

to the language of the statute. The object of all language

is not " to conceal thought," as has been facetiously said

by an English author, unless perhaps it be so in the mat-

ter of international diplomacy. Its true object is to "ex-

press thought," that is, to expound and correctly make

manifest the meaning of the person using the language

in question. In construing the law, therefore, we natur-

ally and primarily turn to the language in which it is

couched, so as to ascertain its meaning. If that lan-

guage be plain and free troni ambiguity, the law must be

construed in accordance with the meaning of its language,



and it is not necessary to resort to any other source of in-

formation. It is only when the language is ambiguous

and its meaning not manifest, that resort may be had to

matters aliunde.

Turning now to the Act in question, we contend that

its language is plain and unambiguous, and its proper

meaning, therefore, free from doubt. It provides:

"That where upon a hearing in equity :;: * * an

injunction shall be granted or continued by an interlocu-

tory order or decree * * * an appeal may be taken

t'rom such interlocutory order or decree granting or con-

tinuing such injunction. * * *"

This manifestly provides for at least two cases.

First.—Where an injunction is granted on motion be-

fore trial or hearing on the merits of the case, commonly

known as a preliminary injunction. And
Second.—Where an injunction is granted after trial or

hearing on the merits by an interlocutory decree.

There may possibly be another case where an injunc-

tion is continued, to cover the language where the word

continued is used. But that case is not material to the

present enquiry.

The first suggestive word used is the word hearing.

This term is a broad one, and ex vi termini, includes ;i

hcaiing on motion resulting in a preliminary injunction,

as well as a hearing on a trial of tin 1 issues of f<i<-t in the

(•;!-« resulting in an interlocutory decree granting an in-

junction. If there were any doubt on this point, it would

he removed by the use of the words ordei or decree, sul>-

sequently appearingin the Act. An interlocutory order

granting an injunction is one made as the result of, and



after a motion for, a preliminary injunction, prior to tin-

trial of the ease on the merits. An interlocutory decree

granting an injunction is one made as the result of, and

after atrial of, the case on the merits.

In regard to the extent of the jurisdiction of this Court

on appeal from an order granting a preliminary injunction

prior to the trial on the merits, there can he no doubt.

In such case, the granting of the injunction is a matter

entirely within the discretion of the lower Court, and the

Appellate Court cannot substitute its discretion for that

of the lower Court, It can only correct an abuse of dis-

cretion if there be any. Where it appears from the re-

cord, that in granting the injunction, the lower Court

committed a plain and palpable abuse of discretion, this

Court can reverse the order. But its jurisdiction extends

no further. It cannot adjudicate the validity of the pat-

ent or any other question. The lower Court itself could

not do so All the lower Court could do in that regard

was to decide whether there was sufficient probability thai

thereafter, at the trial on final hearing, the patent would

be adjudged invalid. Such injunction, if granted, would

be liable to be modified, changed, or set aside at any time

by the Court granting it. It is not final in any sense of

the word. Not only may the Court granting it, there-

after conclude that it was erroneous in the first instance

to grant it, and thereupon dissolve it, but subsequent facts

may occur which render the continuance of such injunc-

tion onerous, oppres>i\ e and inequitable, and for that rea-

son, also, it may be dissolved. Such being the law, in re-

gard to preliminary injunctions, it i> manifest that on

appeal from such order, the Appellate Court can only in-
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quire into the question of abuse of- discretion by the lower

Court. It cannot adjudicate upon the validity of the pat-

ent or any other question.

We cite no authorities on the above proposition be-

cause the law on the subject is so well' settled that it is

unnecessary to do so.

Now, take the secoud case provided for by the statute,

viz.: where an injunction is granted by an interlocutory

decree. We contend that in such a case the same rule

obtains as in the former case. No distinction is sought to

be made by the Act. The phraseology used is "inter-

locutory order or decree." Where an injunction is

granted in either case, an appeal may be taken from

" such interlocutory order or decree. " They are both

placed on the same footing, and the right of review in

the one case must necessarily be the same right of review

in the other. Had the law-makers intended otherwise,

they would so have expressed their intention in the law.

An injunction granted in and by an interlocutory decree

i- no more final, prior to the final decree, than a pre-

liminary injunction granted on motion. It is always

liable and subject to change, modification, suspension, or

even absolute dissolution at any time prior to the final

decree. Cases are numerous where the same judge, who

granted an injunction after trial in and by an interlocu-

tory decree, lias before a final decree is entered in the

Ca8e changed his views, concluded that his decision

was erronious in the first instance, and has reversed him-

self and dissolved the injunction. ( a>es are numerous,

also, where matters have occurred subsequently to the

interlocutory decree, which lender an injunction inequit-



able, and thereupon the same judge who awarded the

injunction has dissolved it. Cases are also numerous

where the lowerCourt has changed, or modified, or sus-

pended the injunction prior to a final decree. In order

to provide a remedy in such cases, the law has wisely

provided for rehearings to be bad in the lower Curt.

Another observation is pertinent here. The lower

Court may adjudge that a patent in suit is valid and has

been infringed, and yet may refuse an injunction. This

arises from the fact that the granting of an injunction

rests in the discretion of the Court and is not a matter of

right: Hence a complainant may have a valid patent.

which has been infringed by the defendant, and yet his

own conduct may have been such as to disentitle him to

an injunction. Or the facts and circumstances of the

case may be such that it would he inequitable, harsh, and

oppressive to grant an injunction, as for instance, where

such injunction would be of no benefit to complainant, and

a great and irreparable injury to defendant: or where the

defendant i> a public or semi-public corporation, and an

injunction would stop it- operations and thereby cam

great detriment and inconvenience to the public. In-

deed, one of the points made in thi- case on the trial

below, was that even if the patent was valid and had

been infringed, complainant- were not entitled to an in-

junction, because their conduct toward- defendant was

such a- to disentitle them to the injunction.

All these facts go to show that an injunction granted

by an interlocutory decree is no mure final than a pre-

liminary injunction granted on motion, sofar a- a review

thereof i- concerned.
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We reiterate, therefore, that both cases of injunctions

mentioned- that is to say, preliminary injunctions

granted on motions, and injunctions granted on interloc-

utory decrees stand on identically the same footing; that

they are both largely matters of discretion with the lower

Court: that on appeal the same rules of law obtain in both

cases: and that upon appeal this Court can only consider

whether the lower Court abused its discretion in granting

the injunction.

But further: Section 7 of the Act provides that the

appeal can be taken only from that portion of the inter-

locutory decra which (/rants the injunction, and this neces-

sarily precludes a review of any other portion of the de-

cree. The precise wording of the section, leaving out all

reference to injunctions granted by orders, is as fol-

lows :

" Where * an injunction shall be granted

by an interlocutory :;: :;: * decree * *

an appeal may be taken Iromsuch interlocutory * * *

decree granting * * :;:

such injunction:'

The meaning of this language is plain and unmistak-

able. It allows an appeal only from that portion of the

interlocutory decree which awards an injunction. It al-

lows no appeal from any other portion of such decree.

All other questions, save that of the injunction, are ex-

cluded from the appeal. It does not give the light of

appeal generally from an interlocutory decree, but only

from that portion of the interlocutory decree 1 which

grants the injunction. We have simply to take the lan-

guage of the section itself to reach this conclusion.
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The decree sought to be reviewed in this ease is the

usual and ordinary interlocutory decree in patent cases.

lu brief it adjudicates and decrees:

I. That the patent sued on is good and valid in law.

II. That the patentee was the original and first in-

ventor of the invention therein patented.

IH. That the complainants are the owners ami hold-

ers of the patent.

IV. That the defendant has infringed hy making and

selling the device patented.

V. That the complainants are entitled to the usual

accounting for damages and profits due to the infringe-

ment.

VI. That the case he referred to a Master in Chanc-

ery to take said accounting.

VII. That upon such accounting the complainants

have the right to examine the officers of defendant under

oath, and inspect their books, vouchers and private papers

in aid of the accounting.

VIII. That the defendant be perpetually enjoined

from future infringements.

It will he observed that numerous questions were ad-

judicated by said decree. Only one of those questions

relates to the injunction. Thai question maybe reviewed

under the statute, but no other. If this ( Jouri should pass

upon any other question its decision thereon would be

Obiter dictum, because beyond its jurisdiction. The lower

Court would not be bound thereby; and if the lower

Court should still adhere to its former views, there would

be an " irrepressible 'conflict," which, to say the least,

would be embarrassing.



10

As further evidence confirmatory of our views we will

call attention to the proviso at the end of section 7 of the

Judiciary Act under discussion, viz.:

"Provided: That the appeal must be taken within

thirty days from the entry of such order or decree, and it

shall take precedence in the Appellate Court, and the

proceedings in other respects in the Court below shall not be

stayed unless otherwise ordered by that Court during the

pendency of such appeal."

In other words, the appeal does not affect any question

save that of the injunction. The adjudication as to valid-

ity and ownership of the patent, and its infringement, re-

main unaffected by the appeal. The accounting is not

stopped, but goes on just as if no appeal had been taken.

The only question which is affected is the injunction.

That and that alone can be appealed from. That in-

junction might be reversed by this Court, and still all

other adjudications in the decree would remain.

It may be urged, perhaps, that this Court cannot pass

on the question of injunction without first considering the

other questions adjudicated. The answer to this is that

this Court cannot do indirectly what the law does not allow

it to do directly. The statute does not authorize an ap-

peal from an interlocutory decide adjudicating the validity

of a patent^ finding infringement andordering 'in account*

ing. Il allows an appeal only from an interlocutory de-

cree granting an injunction. If, therefore, it be true that

this Courl cannot intelligently pass on the question of in-

junction, without first passing upon the other questions'

such as the validity, ownership and infringement of the

patent, we have merely to reply, we must take the law as
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we find it. Courts can only interpret laws, not make them,

ruder the law as framed, the appeal must be limited to

the single question of injunction, and cannot extend

cither directly or indirectly to any other question.

It may be urged that this construction would render

the appeal useless. Not so. This Court would still

have the right to enquire whether the lower Court had

abused its discretion in granting the injunction, or whether

the injunction was improvidently issued, and that, we con-

tend, is the utmost extent to which this Court can go. If

it be said that this construction would circumscribe the

jurisdiction of this Court, within very narrow limits, we

can only reply, that, however narrow, those limits are

broader than any ever possessed by the Supreme Court,

for that tribunal had no jurisdiction at all over appeals

from interlocutory decrees.

Having considered the question in the light of reason,

we shall now consider it in the light of authority.

Several decisions have been rendered by other Courts,

but none by the Supreme Court. We shall consider them

seriatim.

In Richmond vs. Atvwod (48 Fed. Rep., 910), an ap-

peal was taken from an interlocutory decree. There the

Appellate Court (First Circuit), passed upon the ques-

tions of validity and infringement of the patent, con-

trary to the views we have hereinabove advanced. It

will be observed, however, that the question was not

raised by counsel nor considered by the Court. Conse-

quently, the case is no authority. Subsequently, the ap-

pellee filed a petition for a rehearing, but did not even

then raise the question of jurisdiction which we are now
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considering. On the argument of the petition, however,

the Court of its uwn motion, raised " the question as to its

jurisdiction to entertain an appeal at the stage which the

case had reached below, and as to the form of its mandate,

to wit: whether it should simply order that the decree for

an injunction be reversed or should direct that the bill

should be dismissed." 52 Fed. Rep.. 11.)

It will be observed that even this did not raise the pre-

cise question we are discussing: nor are we aware that

it has even been raised. We are not discussing whether

an appeal will lie from an interlocutory decree granting

an injunction, nor the form of a mandate. We concede that

a decree will lie from an interlocutory decree granting

an injunction, because the statute so says. What we do

claim i- that such appeal lies only from that part of -

which grants the inju\ t and not from the decree

ovnerallv. and that, therefore, on such appeal, this Court

can review no other question. It cannot enquire into the

validity of the patent, nor its ownership, nor its infringe-

ment, nor the novelty of the invention, nor the award of

an accounting. Consideration of all these questions must

be postponed until an appeal from the final decree is

taken.

But to return to Richm -. Atu 52 Rep., 11.

The Court there decided that an appeal d<>e> lie from an

interlocutory decre< granting an injunction, and then

proceeded t<» consider the proper form ol it- mandate.

On the main hearing the Court had held that the mandate

should -.. merely to i ring the injunction, but upon the

rehearing tiny held that the Appellate Court i y, iw U§

,,/,. full - to tl<< ffl
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the cause should be disposed of below (
Page 28). Accord-

ingly they remanded the case, with directions that it be

dismissed. Throughout the entire opinion there runs one

cardinal error, viz.: an assumption of jurisdiction to pass

on all questions adjudicated by the decree, in order to

determine whether the injunction was rightfully granted.

Counsel apparently did not deny, nor did the Court doubt

its right to adjudicate those questions. Assume that the

(\,nrt had such right, and its conclusion would be correct.

But a denial of that right is the point we raise here. We

make a distinction between an appeal from an interlocu-

tory decree generally (that is to say, from all its parts),

and an appeal from an interlocutory decree granting an

injunction (that is to say, from that portion thereof which

grants an injunction). The learned Judge who wrote the

opinion (Aldrich, Dist. Judge) lost sight of this distinc-

tion. He assumed that he had jurisdiction to examine

the entire deem in nil its parts, and strange to say, both

counsel seemed to have acquiesced in the assumption.

There they were all in error. The Court had no juris-

diction to review any portion of the decree except that

portion granting an injunction.

In Jones vs. Munger (49 Fed. Rep., 61), we find an

appeal from an interlocutory decree similar to ours. The

Court (Fifth Circuit) assumed jurisdiction to adjudicate

all the questions raised by the decree, and reversed the

case, with directions to the lower Court to dismiss the bill.

Hut in this case, too, we find that the question at issue

was not raised, and the Court assumed jurisdiction with-

out protest. Hence, that case is no authority.

Afterwards a petition for a rehearing was filed, ami a
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motion made "to vacate all proceedings had in thi> cause

in this Court and dismiss the appeal herein for want of

jurisdiction, on the ground that the decree of the Court

below sought to be reviewed in this se was neither a

final decree, from which an appeal would lie to this Court

under the sixth section of the Judiciary Act of 1891, nor

yet such an interlocutory order or decree that an apj

would lie under the seventh section of said act "
"

I Fed.

Rep., 785 .

Pardee. Circuit Judge, said:

" The case was heard in thi> Court upon the merit-,

wit) . and without a

critical examination on the part of the Court as to the

character of the decree appealed from. In fact, the ap-

pellee in his brief expressly stated:

" It is the desire of the appellee that this cause be heard

upon it- merit-, and we do Dot, then wish to take ad-

vantage of any irregularities which may h^

in bringing the case up, or of any omission

errors. ;

;: * :;: As the - stands, it must be sub-

stantially treated as I the ( *. and for this

~<»ii the argument is more diffusive than it otherwise

would be, as it involves a re-presentation of the entire

. without any direction as to Bpecial points of findii _-

by the < hurt below/
1

The learned Judge then gees on to show the differen

between interlocutory d< a and 6nal • es (a mat-

_ which we have do controversy . and hav-

decided that the Court had jurisdiction under the

seventh section of tin- i proposition which we do

not question
I
proceeded as folio*
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" This Court having jurisdiction of the appeal under

the seventh section, and having jurisdiction under the

sixth section, if a final decree had been rendered in the

Circuit Court, it would seem to have been competent for

the appellee to waive a final decree, and to submit the

case to this Court on the merits. Our conclusion in the

matter is, that in this case the Circuit Court of Appeals

was seized of jurisdiction under the seventh section of

the Act of 1891, and that, as the appellee submitted the

case without objection, it is now too /ate to question the juris-

diction of the Court, even if doubtful."

The Court however, did modify its former mandate to

the extent of ordering that the cause be remanded with

instructions " to dissolve and dismiss the injunction," and

not to dismiss the bill.

In regard to this case, we have to observe that it is no

authority against us, because:

1. The point we make was not raised at all.

2. Whatever was decided by the case was so decided

because both parties consented that it should be submit-

ted for decision.

After the foregoing decisions were rendered, the case

of Columbus Watch Co. vs. Bobbins (52 Fed. Rep., 537),

arose in the Sixth Circuit before Jackson and Taft, Cir-

cuit Judges, and Hammond, Disk Judge. [Judge Jack-

son is now on the Supreme Bench.]

In the lower Court the appellant had prayed for the

allowance of an appeal from the whole decree. The Court

refused to allow the appeal from the whole decree, but

allowed it from so much of the decree as grants an in-

junction. Accordingly the appeal was so taken.
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Before a hearing on the appeal in the appellate Court,

counsel for both parties joined in a request to the Court

to hear and finally determine all the questions raised by

ihi i and to finally decide and adjudicate all matters

of controversy touching the validity of the patent and the

question of infringement. After stating the facts of the

ca-e and referring to the cases of Richmond vs. At>

4^ Fed. Rep. 910), and Jones vs. Munger (50 Fed. Rep..

785), Judge Jackson proceeded as follows:

" It admits of no question that the entin ee of the

Circuit Court was not appealable either under the sixth - -

tion of the Act of March o, 1891, or under previous pro-

visions of law. Barnhard vs. Gibson, 7 How.. 6o0; II"

ton vs. Stainthorp, 2 Wall., 106; Iron Co.vs. Martin,132

V. S., 91; K) Sup. Ct. Rep., 32. It was not final but in-

terlocutory in its character, and subject to the further

and future control of the Court below, and that Court

properly denied an appeal from the entire decree, and

allowed it only from so much thereof as related t<> tin ',,>-

hinction as authorized by section 7 of tin- Act of March

3,1891. This limited appeal from a part of the inter-

locutory decree (dearly did not remove the whole case <>r

the entire decree from the Circuit Court to this Court.

It only brought up for review the question whether the

action or order of the Circuit Court granting the injunc-

tion was proper or improper. This Court by virtue of

that appeal, ha- before it for determination, only the

question whether that injunction should be sustained or

dissolved. Tic cause is still pending in the CircuitCourt

upon all other questions and matter.- involved in the

litigation. It is well settled that, in respect to all mat-



17

tersand questions not withdrawn by said appeal, and

still under its jurisdiction and control, the Circuit Court

may hereafter, either before or upon the coming in of the

Master's report, upon the matters of account, change its

opinion on the very questions this Court is requested to

decide finally. In Fourniquet vs. Perkins, 16 How., 84,

the rule is laid down that the whole ease is open for re-

vision, and that the Court may change all interlocutory

decrees or orders relating to the merits when the cause

comes to final hearing. The same general principle is

announced in Beebe vs. Russell, 10 How., 283-87; Craig-

head vs. Wilson, IS How., 199; Farrelly vs. Woodfolk,

19 How., 288; and Green vs. Fisk, 103 U. 8., 518.

" The Act of 1891, § 7, permits an appeal from an inter-

locutory order granting or continuing an Injunction, The

present appeal is allowed and taken from such an order,

and its legal effect and operation is to remove from

the trial Court to this Court only that paH of the decree

which relates to the injunction. That part of the inter-

locutory decree is before this Court for review. The

lower Court has no further control or jurisdiction over

that subject until it receives the mandate of this Court

affirming or reversing its order granting the injunc-

tion. Bat all other parts or portions of the interlocu-

cutory decree, such ox those relating to the validity of

the reissue patent, and its infringement, and the questions

that may arise upon the account ordered to ascertain dam-

ages and profits 9
have not yet left the jurisdiction of the

locner Court. That court may hereafter change its inter-

locutory decree on the very ipiestions this Court is re-

quested to decide finally. For aught that appears or is
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known to this Court, the lower Court may have already

done so. But suppose this Court should decide the mer-

its of the case, its decision of matters or questions not

before it for review, under the present appeal, irouhl have

no binding force on the lower Court, and might be wholly

disregarded wfien that Court come* to a final hearing of the

cause. Xor would the premature decision of this Court

upon questions not properly before it prevent either side

from taking an appeal from the final decree of the Cir-

cuit Court when such a decree shall be hereafter ren-

dered.

Such a course of practice and procedure as this Court

is requested to pursue, in respect to matters not properly

before it, involving the exercise of original jurisdiction,

would be attended with great confusion and perplexity,

and would greatly embarrass the orderly administration

of justice. It is contrary to all precedent, and entirely

out of harmony with the federal judicial system of the

United States. Under that system, original jurisdiction

can only be exercised by the courts on which it is con-

ferred by the constitution or laws. The blending of orig-

inal and appellate jurisdiction is not sanctioned by either

the constitution or laws of the United States. Sound

principle, as well as wise public policy, require that orig-

inal and appellate jurisdictions should be kept distinct

and Independent. To blend them or allow one Court to

exercise both, would be attended inevitably with evil

and mischievous results. It would doubtless havi been well

n //
' creation of //d* Court, ih< seventh section of the

Art had 'permitted or authorized "u appel from interlocu"

fori/ </> en - sustaining tin validity of /><<f< nts and adjudging
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their infringement, so as to obviate in many cases, the

taking of expensive accounts and the delays incident

thereto. This has not, however, been done, as we construe

the Act of March 3, 1801, and it ts not in the power of

this Court to afford relief, such as the present application

Si ck to secure.

In our view of the subject, this Court cannot properly

comply with o, accede to the application of the parties, for

the reasons already stated, that the appeal as allowed and

taken does not bring up for review, anything more than that

portion of the interlocutory decree which granted the injunc-

tion and that to consider and finally decide other matters

not covered by or included in the appeal, would involve the

exercise of original jurisdiction, when this Court, under the

/oi» of its creation, is restricted and confined to the exercise

of appellate jurisdiction"

Subsequently this case was certified up to the Supreme

Court, but the certificate was dismissed on account of ir-

regularity, and that tribunal has never passed on the case.

Columbus Watch Co. vs. Bobbins, 030 G., 154.

We contend that this decision of Judge Jackson fully

Bustains our contentions, viz.: that no appeal can be taken

from any other part of the interlocutory decree except that

part granting the injunction ; and, as this Court has juris-

diction to examine or adjudicate only that part granting

the injunction, it cannot examine or adjudicate any other

port of said decree, and an attempted appeal directed

thereto must be dismissed, [f this be true, then this

Court can enquire only into the question whether the in-

junction was improvident lv issued or whether there was

any plain and palpable abuse of discretion in granting it.
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In so doing, this Court can examine the entire record, it

is true, but cannot adjudicate the validity of the patent or

the fact of infringement. Those matters must be post-

poned until an appeal from the final decree is taken. The
law is so written, and it should be so interpreted.

Counsel for appellant will doubtless indulge in the

argument #/; inconvenienti and urge this Court to give a

sufficiently liberal construction to section seven of the Act
as will authorize a review and adjudication by this Court

of all matters contained in the interlocutory decree. Our
answer to that will be the words of Judge Jackson. Said

he:

" It would doubtless have been well if in the creation

of this Court, the seventh section of the Act had permit-

ted or authorized an appeal from interlocutory decrees,

sustaining the validity of patents and adjudging their in-

fringement, so as to obviate in many cases the taking of

expensive accounts and the delays incident thereto. This

has not, however, been done, as we construe the Act of

March 3, 1891, and it is not in the power of this Court to

afford such relief as the present application seeks to se-

cure."

In view of the unsettled state of the law on this subject,

so tar as authoritative adjudications are concerned, we re-

quest the Court to rendera written opinion on this motion,

to the end that the practice, in this Circuit, at least, may

be made definite and certain.

All of which is respectfully submitted.

J. II. MILLEE,
M. M. ESTEE,

Solicitors for A ppellees.
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UNITED STATES CIRCUIT COURT OF APPEALS

FOR THE NINTH CIRCUIT.

VULCAN IRON WORKS,
Appellant,

vs.

SAMUEL R. SMITH et al.,

. I ppellees.

STATEMENT OF FACTS.

Suit in equity in the usual form for infringement of a

patent on a band-saw mill. After trial on the merits an

interlocutory decree was entered in favor of complainants.

Defendant appealed therefrom to this Court.

Appellees are residents of Cincinnati, Ohio, where they

are engaged in manufacturing saw-mill machinery under

the firm name of Smith, Myers A: Schnier. They are the

owners of the patent sued on. The Joshua Hendy Ma-

chine Works of San Francisco are their Pacific Coast

agents.

Appellant is a California corporation engaged in man-

ufacturing saw-mill machinery at San Francisco.

The patent in suit is patent No. 442,645, granted to

Samuel R. Smith on December 16, 1890, and is entitled

M Improvement in band-mills."

Three defences are argued in appellant's brief, antici-

pation, want of invention, and noninfringement. Before

considering them, there are one or two preliminary mat-

ter- we -hall notice.
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HISTORY OF THE INVENTION.

Prior to November, 1888, Smith and bis firm bad been

engaged for ten years or more in making and selling at

Cincinnati, a certain style of band-mill, represented by

blue prints which are in evidence. Those mills were fair

types of the then existing machines, and while they were

perhaps as good as any then known, they were radically

defective in many particulars and did not give perfect

satisfaction.

Prior to November, 1888, Smith's mental conception

of the patented invention was perfected. About the first

of November, 1888, he exhibited sketches of the inven-

tion to the draughtsman of his firm and directed him to

make working drawings of a mill embodying that mental

conception, which drawings were completed, under his

direction and supervision, on November 21, 1888 (see

Cincinnati Depositions Record, pp. 34-62). The patterns

for some of the parts of the first machine were com-

menced on November 10, 1888. [hi.)

The first machine was sold to a Mr. Ford, of Kentucky,

who inspected the drawings on December 20, 1889, and

the machine built therefrom, in a partially finished con-

dition, on February 18, 1889, when the order for it was

given. The mill was set up and started in complainant's

shop at Cincinnati on April 8, 1889, and photographs

were then and there tab n of it. It was shipped to Mr.

Ford ;it Williamsburg, Ky.. on April 12, 1889, and was

l„n in operation on April 25, L889, ever since which

time it has been running Successfully. It gave perfect

satisfaction, and appellees immediately commenced build-



log the mills in quantities and supplying the market. No

changes have been made since the original drawings

were made under Smith's direction in November, 1888.

therefore, the date of Smith's invention is, beyond all

doubt, as early as November, 1888.

Smith did not immediately apply for his patent, as the

law allowed him two years in which to file his applica-

tion. In the latter part of April or the first part of May,

1889, appellees had circulars fully illustrating and

describing the mill both verbally and graphically,

printed and widely circulated among mill-men and the

trade generally throughout the United States, and filed

the application September 24, 1889.

The invention immediately met the approval of mill-

men and manufacturers of band-saw mills. In fact, it

captured the market from the start; for, while Smith was

testing his new invention to learn if anything further was

needed to make a perfect band-mill, various manufactur-

ers throughout the United States commenced to make

and put on the market band-mills containing Smith's in-

vention, and two of them actually filed applications ahead

of him for patents thereon. When Smith filed his ap-

plication he was confronted with these prior applications.

With these he was at once thrown into interference, and

after trials priority was awarded to him by the patent

office.

In 1890, complaintants established an agency in San

Francisco with the Joshua Hendy Machine Works, send-

ing thither their first machine in the summer or fall of

1890. Since then many of these machines have been

placed in California, and have proven to be entirely sue-



cessful. At the time of the trial below about 35 had

been sold. Since then many more have been sold, and

the demand is daily increasing. In fact, they are super-

ceding the circular saw.

II.

THE PATENTED INVENTION.

A band-saw consists primarily of a thin, endless ribbon

of steel, having saw teeth cut in its front edge and run-

ning vertically over two oppositely disposed pulleys or

wheels. As such, the band-saw mill was known prior to

Smith's invention. Its economy over the circular and

reciprocating thick-bladed saws, in so far as the saving of

lumber was concerned, was likewise known. But all the

band-mills prior to Smith's were defective in several par-

ticulars. First:—The saw could not be made to run true

on its wheels when speeded to do effective work. Second:

—It could not be rapidly adjusted to the duty required of

it. TJtird:—The saw could not. in use, be automatically

and sensitively strained and properly adjusted so as to

run true regardless of the duty required of, or the load

put upon it. For these reasons band-mills were not a

success prior to Smith's invention.

There had been many attempts prior to Smith's inven-

tion t<> overcome these defects, but none of them proved

successful. All efforts of prior inventors were directed

to the improvement of the old feature- in the earlier

mills. They proceeded upon the theory that the older

mill- were constructed upon correct principles, tnd that

certain structural change-, more or less ingenious, would

overcome former defect-. Smith, on the other hand, dis-

covered ilmt the older mill- were built upon wrong prin-
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the ideas of others, he discarded those ideas entirely and

directed Us efforts in a difierenl channel. He .truck al

the root of the evil, instead of merely lopping off its

branches, as prior inventor- had done, [ndeed, he made

B„ch a radical departure from current idea, in the con-

struction of his mill that hi. own partners tried to dis-

courage him from putting his invention on the market.

See Smith's Cincinnati Deposition). It was not until

monthsafter it had been put up, used, and thoroughly

tested that they, entirely satisfied, consented to his apply-

ing for a patent.

The radical change, which Smith introduced into the

art of building band-mills may be enumerated as Follows:

First. A rigid continuous outside support for the front

bearings of the upperand lower band-wheel shafts, secured

to the main supporting column between the band-wheels,

so as to keep the shafts in true alignment and also per-

mit the ready removal and replacement of the saw.

Second. Provision of means for rapidly adjusting the

machine to the duty required of it.

Third. Provision of mean, whereby the saw will be

automatically and sensitively strained to the proper ten-

sion.

[„ the testimony the Brst feature is called th« fa

support; the second, the cross-line adjustment, and the

third, the sensitive straining d< vice.

The Brst feature is covered by Claim- I. '2. 3 and
1

of

tll( . patent; the second feature by Claims 7, 8 and 9, and

the third by Claims 5, 6 and 10. The second feature is

not in issue here, as the defendant has not used it. In-
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fringement is charged only of the 1st, 2d, 3d, 4th, 5th, 6th

and 10th Claims, and the Court has found that all those

claims are infrmgred.

The patent shows a main supporting frame securely

attached to a base-plate, consisting of an upright hollow

metallic column, preferably of circular form. Attached

to the front of this column is a hollow casting consisting

of three parts, the first a horizontal part bolted to the

main column, and the second and third parts vertical hol-

low arms to receive the bearings of the upper and lower

band-wheel shafts. The entire casting is of T-shape,

horizontally disposed, with the stem bolted to the main

column midway between the band-wheels. Through the

center of this outside column and the main column is a

horizontally disposed transverse rock-shaft, resting on

knife-edge bearings attached to brackets and having a

weighted lever attached to the center of the rock-shaft at

right-angles. The weight on this lever, which can be in-

creased or diminished at will, operates to vibrate the rock-

shaft on its knife-edge bearing-. The front bearing of

the upper band-wheel shaft is axially secured upon the

top of a depending trunnion, which fits snugly into the

bore of the upper hollow arm of the outside supporting

column, and is tapped at its lower end to receive a screw-

Bhaft, which rests in a step in the outer end of a short arm

tured to the rock-shaft. The rear bearing of the upper

band-wheel -haft ha- a similar arrangement for its sup-

port. It will thus be seen that the Weighted leverseCUTed

to i In- rock-shaft between the knife-edge bearings, coun-

terpoises the two bearings of the upper band-wheel shaft

and provides an exceedingly sensitive automatic adjust-



ment for the same, whereby the saw is kept properly

strained. The front bearing of the lower band-wheel

shaft is secured to a permanent fixed shaft, which has its

front end secured to the lower member of the outside

supporting column and its rear end to a hanger depend-

ing from the base of the main frame. This bearing is

not adjustable. A hood or shield overhangs the lower

band-wheel and has an upper segmental flange through

which it is bolted to the main frame.

The patentee says in his specification

:

" I have shown and described what I believe to be the

simplest and best means of embodying my invention; but

it is obvious that many mechanical changes may be made

without departing from its spirit and scope, and I would

hence have it understood that I consider all such me-

chanical changes as mere modifications of my inven-

tion."

Reference is here made to cuts of the machine found

in subsequent pages of this brief.

III.

QUESTION OF ANTICIPATION.

The appellants contend that Claims 1, 2 and 3 lack

patentable novelty—that is to say, are anticipated. The

other claims on which the Court found infringement-

Claims 4, 5, 6 and 10—are not attacked on the ground of

anticipation.

Before considering this question of anticipation in de-

tail, as applied specifically to the claims, it will not be out

of place to get a clear and concise idea of the term an-

ticipation, as used in its Legal acceptation. Having done
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that, it will not be difficult to apply its principles to the

matter in hand.

By the term anticipation is meant substantial identity;

that is to say. for a prior device to anticipate a patented

invention it must be substantially identical therewith.

(Merwin, § 56.) In the case of combination claims an-

ticipation is not shown unless the identical combination is

shown to have existed before. Hence, in such case, an-

ticipation is not established by merely showing the prior

existence of the various elements separately and singly in

different machines. The entire combination, or assem-

blage of all the elements, must be shown in some one

prior device identical in function and mode of operation

with the patented combination. Consequently, strict an-

ticipation is difficult to prove.

Another observation: Anticipation is a question of fact,

pure and simple, to be determined by the evidence in a

case. That i> to say, in determining whether a patented

combination is anticipated by a prior device the Court or

jury, as the case may be, must determine from the evi-

dence whether as a matter of fact the two device- are

identical.

1 Robinson <>n P<< ^ 112.

Bis vs. Weth 9 Wall.. 812.)

Turrillvs. R. //. Co. (1 1 '.. 491.)

Now, thru, a- to the rule- of law by which this qU( 9-

tion <»t* fact i> t<» be determined:

1-t. 7V<< /»ti< id itself is prima fa that the

is i<"t anticipai

A- a corrollarv from this rule it follow- that —
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2d. The burden of proof to show anticipation is on him

,,./.» avers it, and every reasonable doubt should be resolved

against him.

Walker, § 70, and cases cited.

Confining ourselves to cases of anticipation by prior

patents and printed publications, another rule follows.

viz.:

3d. -1 prior patent or publication does not anticipate

unless it contains in itself a description of substantially

the same organized mechanism, operating in substantially

tl„ Sarm manner as that described in the patent sought to

be anticipated.

Clark vs. Copeland, 2 Fish, 222.

And also still another rule, which may be stated as fol-

lows :

4th. To establish anticipation by a prior patent it must

describe and show a complete andoperatw device ready for

immediali employment by the public, and capable, of being

put into *,«;;.<*/,'/ practical operation.

Akin to this rule and practically the same thing' slated

in different language is another, viz.:

5th. -1 prior device is not an anticipation either if it is

fundamentally incapaU of performing th functions of

thepatented device, although mechanically similar then

or if it was neither designed nor apparently adapted nor

actually used to perform th f Horn of the patented de-

vice, although it might have been made to do so h »••

not substantially different from thatof the patented device.

And as a final rule on this subject we Mate:
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6th. To establish anticipation the prior patent must con-

tain in itself a description of the device in such full,

clear, consise and exact terms as to enable a person skilled

in the art to construct and operate the patented device, from

such description itself without experiment and without exer-

cise of his own inventive faculty.

We shall have occasion to apply all of these rules later

on, at which time we shall have more to say concerning

them, and shall then cite authorities in support thereof.

For the time being we merely state them without detailed

comment.

We now take up the first three claims of Smith's

patent alleged to be anticipated, and shall consider them

as to the matter of anticipation.

Alleged anticipation of Claim 1.

" In a band-saw mill the combination with the band-

wheels and main supporting frame or column, of an integ-

ral standard carrying the front bearings of the upper

Mixl lower band-wheel shafts, said standard being attached

to the front side of said main frame or column between

s;iid band-wheels substantially as hereinbefore set forth."

In construing this claim, appellant's counsel, after

stating it> several elements, says:

"Consequently, the first element of Claim one is any

band-wheels; the 2d element is any frame or column,

without regard to other particulars than that it shall be a

main frame or column, and the third element is a stand-

ard qualified only in the three particulars: first, that it

>h;ill bean integral one ; second, <ttt<t<-lird to the front of

tin mainframe >>/ </ point between //<< band-wheels; and
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third, that it shall support the front hearings of the upper

and lower land-wheel shafts." (Appellants brief, p. 4.)

Having deduced this construction of the claim, he then

proceeds to point out what he considers the same combin-

ation in the prior patents of Newberry (Eng.. No. 3105

of 1808), Parish (U. 8., No. 388,069 of 1888), Prescott

(U. S., No. 359,881 of 1887), and Meiners (U. 8., No.

246,330 of 1881).

To reach this result, it will be observed that counsel

gives the broadest possible construction to the claim.

His argument is that the claim is unlimited and must

receive a broad construction, and that, when so construed,

it is anticipated. In other words, he gives it a broad con-

struction in order that it maybe anticipated.

Here we note a palpable error. If it be true that the

claim is anticipated when construed as broadly as appel-

lants' counsel construes it, then the Court will not so con-

strue it, if any other construction be possible whereby it

is not anticipated. This is but an enunciation of a well-

settled rule of law, viz.: that courts will so construe pat-

ent claims as to uphold rather than to defeat them. If a

claim is susceptible of two constructions, one of which

would invalidate it and the other uphold it, the Courts in-

variably adopt the latter and not the former.

Said Mr. Justice Clifford in a very celebrated case:

" Patents for inventions are not to be treated as mere

monopolies, and therefore odious in the eyes of the law;

but they are to receive a liberal construction, and under

the fair application of the rule ui res magis valeat

quam pereat,zre,ii practicable, to be so interpreted as

to uphold and not to destroy the light of the inventor."

Turrill vs. R. B. Co. (1 Wall, 491).
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As further enunciative of the principle, we cite:

Hogg vs. Emerson (6 How., 437).

Corning vs. Burden (15 Id. 252).

Rubber Co. vs. Goodyear (9 Wall, 788).

Klein vs. i??^// (19 73., 433).

Com Pfaiifer Patent (23 Ttf., 181).

Merrill vs. Yeomans (94 U. 8., 568).

Furthermore, claims must he construed in connection

with and in view of the specification and drawings, and

also in the light of the state of the art, and not by the

language of the claim alone. Counsel for appellant has

reversed all of these well known and elementary princi-

ples in construing this claim. He construes it by and

according to its strict technical language, without any con-

sideration whatever of the specification or drawings or

state of the art. He entirely obliterates the phrase with

which the claim terminates, viz.: "Substantially as here-

inbefore set forth," thereby discarding the specification

and drawings from consideration. He likewise wipes out

the state of the art, thereby depriving himself of that

source of aid in construing the claim. Having thus de-

prived himself of all the usual sources of aid in constru-

ing patents, lie has nothing left but the bare !<</,, ilea/ lan-

guage of the claim, unlimited in any respect, and accord-

ingly he construes the claim thereby. Having thus con-

strued the claim by its language alone he then searches

the prior art for structures which will technically meet

(hat hmginnji
. He claims to have found such, and hence

argues that anticipation is shown.

This is not the proper method of procedure. Courts
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are not so anxious to invalidate patents as to pursue Buch

M Mineral policy. They do not proceed in thai way.

On the contrary, they are solicitous to uphold patente, and

will not indulge in over nice and fanciful distinctions in

order t0 destroy them. His Honor. Judge Hawley, an-

,„„„„., ,1 the correct view on this subject when he said.m

the case of Brush Electric Co. vs. Ekctrk bn »<

52 Fed. Rep., 974):

» Mere rigid technicalities are to be set aside, unless

there is a clear legal necessity for sustaining then., and

courts should not be astute to avoid inventions."

In construing patents it is a fundamental principle that

the claim must be so interpreted, if possible, as to fully

protect the patentee in the actual invent™ < There-

fore, the Brst proper inquiry is not, what has the patent,

n I to be his invention, but what is the actual inven-

tion /,.. has made ? The second inquiry is, ha- he sum-

eiently claimed it. and if not. what ha- he claimed? 1-

determine the first question, we first resort to the specifi-

cation and drawings, and ascertain what api « there-

from to be the actual invention made. Then if the lan-

guage of the claim is broad enough to cover the invention,

„ wU] be construed accordingly. Bui we cannot always

determine the scope of the actual invention made from a

tore consideration of the specification and drawings,

because Buch invention may be narrower in fad than

what it appears to be front the specification and drawings.

Hence it is that we made the statement above that our

first proper inquiry is to ascertain what a^ars to be the

actual invention from at, inspection of the specification

and drawings. We next examine the state ol the art. Ot
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coarse if we there find the thing then then -

anticipation. If. however, we do not find the identical

thing, hut find something similar, though different in eon*

-traction or form, and perhaps not practical, or operative,

or successful, then it is the duty of the Court to differ-

entiate the patented device from the prior device. In

such <• 3 -till inquiring what is the

. The result of such inquiry is, that, as a

matter of fact, the is narrower in scope

than what it s to be from the specification and

drawings. A Lingly the claim will be narrowed bv

-miction to cover what the actual invention is in view

of the -tate of the art. Now then, let us pursue this

course here. What g from the specification and

drawings to be the actual invention, made by Smith

far as i Srsl claim is concerned ?

It is at once apparent from an inspection of t"i ci-

tiou and drawings, that the 3S of the invention is

the ouU \ It- - rial features are the foil

inff:

1. It ie utinuous, rigid, outsi standard, acting -

a support for the outer bear: _- : the two band-wheel

shai

It k 1 tothe main frame at a point between

the band-wheels, and at cone other, therebyallowing the

saw to be placed on and taken from the wheels without

_ . and without dismembering or removing any

pari "t the main frame.

It ig made integral, thereby securing the maximum
_idity.

L It is made hollow so as to reeeive inside the auto-

matic bI rainh _ _ u\
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By the word continuous we mean that the standard con

necta the front bearings of the two band-wheel shaft*,

extends from one to the other. By the term rigid we

mean unbending, unyielding. The term wtsidehas rela-

tion to the band-wheels, that is to say, the support is out-

side of or beyond the band-wheels.

In regard to the bolting of the outside support to the

main column at a single point between the band-wheels,

it is evident that by such construction the saw can be

readily placed on the wheels and removed without break-

ing the saw or dismembering or removing any part of the

machine. When we remember that in a band-mill the

saw has to be removed from three to six times a day, it is

apparent that the construction is of great benefit. Coun-

sel for appellant suggests that no mention is made of this

benefit in the specification. But such omission is im-

material, because a patentee is entitled to all the benefits

and advantages of his invention whether mentioned or

not. It is not necessary for a patentee to state in his

specification the advantages or benefits of his invention.

The statute does not require him to'do so. All he is re-

quired to do is to describe the invention, the concrete

thing, the mechanical construction (if it be a machine) in

clear and concise terms so as to enable a person skilled

in the art or science to reproduce it. It is not necessary,

or even proper, for him to specify the advantages and

benefits of the device. Hence the omission to specify one

particular advantage does not deprive him of the right of

such advantage. Frequently a patentee does not see or con-

ceive of all the advantages of his invention at the time of

drawing his specification. Hence, therule we announced
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. a patentee is entitled to all the n-e-. benefits and

advant _ b of his de n though not mentioned in

the specification, and even though they were unknown to

him at the time of drawing the s] ification.

vs. Oil ~ I 104 U. >.. 547 .

R< '

t* vs. R 91 Id., 150).

W odward vs. Stirnj - 3 Fish, 98).

vs. 6 13 Wall., 45.

-. M - 5 Fi-h. 1).

The only other term needing any explanation is the

word .On the proper construction of this word

the appellant has practically built its entire deter-

In patent law we cannot always determine the eharac-

of a thing the name which is given it. It is not

the hut the i
" of a device which determines

- character. Heine, the material inquiry h-

what i- th< by which Smith'- outside support is

_ ated, but what it> object, it- purp - function.

Tt- i

-

rent that ssential function of Smith'- out-

side supp to furnish a rigid connection between the

gs of the two hand-wheel shafts. Th g iter

that rigidity, the more perfect is the device. Hence.

Smith adopted a form of support which furnishes the

_ !ity. t<> wit. : sting. H such

cut in two and the adjoini e ds smoothly

planed ofl and securely bolted together, that would >till

support, s »uld bi - Igid as be-

II- term is used to designate

maximum of rigidity and includes both a -in_ si tndard

and a - _ standard cut in two and bolted together in

Buch a \\;i s rigid as I rhether it is in one
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piece or two pieces is of no moment, if the other condition

is present.

This is in accord with the definition of the latest lex-

icographers; for the Century dictionary defines the term

slating to a whole composed of parts spatially distinct.

(Cent. Diet., p. 3130.)

Now let n- examine the prior patents alleged to antic-

ipate Claim 1. The first is the English .
patent of New-

berry. That is a machine for sawing wood and splitting

or paring dins. Ft has a frame consisting of a four-legged

table with two upright standards on opposite sides connected

together by a, cross-piece or bar. The upper band-wheel

shaft is attached between the upper ends of the two ver-

tical standards and the upper band-wheel is keyed to said

shaft in its center. The lower band-wheel shaft is fixed

between the lower ends of the standards. It is claimed

that the left-hand side of this four-legged table is Smith's

" main supporting frame or column," described in the

specification as -preferably a circular upright column

terminating in a broad-flanged base, which is securely

bolted upon the bed-plate A," and that the right-hand

side of said four-legged table is Smith's -integral stand-

ard, etc."

In reply to this we say that the most casual inspection

is sufficient to show that the argument is unsound.

Smith's main supporting frame, or column C, is not found

in the Newberry patent. Itistoo palpable tor argument.

Nor is Smith's outside support found there. The right-

hand half of Newberry's machine is simply the right-

hand half of his table. It has two leg- resting od the

ground or floor. To put on the saw, one end of the table
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must be lifted or tilted; to take it off, the same operation

is necessary. When we remember that these machines

weigh thirty thousand pounds, and that the saw is fre-

quently removed as often as six times a day, the above

mentioned defect will be apparent.

Again, in Newberry's machine the so-called standard

is not rigid. To compensate for any slacking or expan-

sion of the saw two wedges, H H, are provided (see Fig.

1), which are supposed "to force down the lower wheel

so as to give the saw the necessary tension." By this we

see that the radical idea of Smith's outside support is

wanting in the Newberry machine. Instead of a rigid

support he has an expansible, yielding support.

The Newberry machine is confessedly the crudest form

of band-mill and utterly impractical. The appellant's

expert witness, Bell, testified that it was an impractical

device (cross-ques. 273-4, Record 339-40); that no way
was shown in the patent for getting the saw on and off the

wheels (cross-ques. 281); that it is not substantially the

same device claimed in Smith's Claim 1—that is to Bay,

//- is not "it anticipation of Claim 1 (cross-ques. 289, rec-

ord 342). On this question of fact appellant's chosen

expert fully agrees with us in our contention, and that

ought to dispose of the matter.

The Newberry machine being confessedly a crude, im-

practical ;iiid inoperative device, cannot be an anticipa-

tion of Smith's perfect, practicable and successfully

operative device. The matter falls directly within one

of the preliminary rules heretofore stated by us, viz.:

1th. To establish anticipation by a prior patent it

must describe and show a complete and operative device,
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ready for immediate employment by the public, and

capable of being put into successful practical operation."

Seymour vs. Osborne (11 Wall., 516).

Said Baker. J., in Holloway vs. Dow {54 Fed. Rep.,

514)
: "

It is thoroughly settled that practically useless

and inoperative devices do not anticipate or invalidate a

subsequent patent for a successful device. A prior device

which will not satisfactorily perform the work of the

patented device is not a substantial anticipation of the

patent."

Parish's Patent.

This patent shows a four-legged frame resting upon the

ground or floor. Upon its top is arranged a vertical cast

metal standard, having a vertical slot at its top and an-

other at its bottom for the wheels to run in. It is what we

call in band-mill technology, a split column. A shaft ex-

tends transversely across the top slot, journaled in boxes

at the top of the column. A band-wheel is keyed to

this shaft at its centre. The lower band-wheel is secured

to the centre of a shaft parallel with the upper one, and

journaled in the four-legged frame beneath the split col-

umn. The fundamental idea of this mill and the very

essence of its invention is radically different from Smith's,

and it consists in mounting the wheels at the centres of

their shafts so that the necessity of an outside support is en-

tirely obviated.

In the Parisb specification it is said: " In the common

type of band-mills the upper wheel is mounted at or near

the end of its shaft, and the shaft is supported in bearings

upon a column or pillar, etc., etc." (Spec. li. 17-20.)
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Sometimes these mills are provided with a light bear-

ing outside of the overka ." Spec. li. 22-3.)

" The lower wheel is likewise usually mounted upoo

tside hot) f its I 5. The

main objection to this construction is that the great strain

brought upon the saw tend- to throw downward the tree

or unsupported end of the shaft, or the end that carries

the wheel, so that the saw does not run evenly. The

main difference between my band-mill and the band-mills

of the prevailing type consists in the fact that in my

chit
"

\eeh secured to

shafts ts substanii

5. Both wheels are. therefore, firmly supported,

and there is do possibility of the shafts being tipped in

either direction by the strain brought upon them by the

saw." (Spec. li. 24-4".

In order to carry out the above idea, which consi

simply in mounting the wheels at
* ;

ters

shafts instead of at the end-. Parish has provided his

split column. He has tside I t Hence,

there is no necessity for an s - rt. Indeed, he

condemns such a construction and carefully avoids it.

niical I so vigorously condemn*

t the precis

mill. >mith knew how to make it a succ< — . while Parish

did n<»t. Hence Parish switched ofl on another track.

Smith mounts hi- wheels- "al or mar the end> of

their shafts." < onsequently an outside bearing i- oeces-

Bary to prevent tilting, and t«» meet such difficulty In- has

provided hi- integral outside support, and ha- made one

which i- ;i success. Parish uses one principle, tor which
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a certain construction is necessary. Smith uses a differ-

ent principle lor which a different const ruction is neces-

sary.

Further, in order to put on and take off the saw in

Parish's mill, portions of the machine must he removed.

See lines 62-80, page 2, of the Parish specification, also

B„ure8 2 ami 3 of the drawings. In this respeel it is no

better than the old Newberry abortion.

And again: even if the right hand half of Parish's

split column could by any possibility be called an outside

support (which we deny) it is not a continuous one and

hence not an integral outside support can;/,,,,, the front

bearings of the band-wheel shafts. It does not connect

(extend between) the front bearings of the two shafts. It

does not carry the front bearing of the lower shaft at all.

That bearing is carried by supports in the table or frame

upon which the split column sits. This is a radical differ-

ence from Smith's device.

We desire to call attention to the figure at page 6 of

appellant's brief, purporting to be a skeleton cut of the

Parish machine. It is not a copy of any figure in the

,,;l tent. but is a sketch cunningly devised to exhibit cer-

tain parts of the Parish machine which most nearly re-

semble Smith's, and arranged in such way as to bring out

the fancied resemblance in the most advantageous man-

ner, leaving out entirely features which are of the essence

of the mill. To correctly understand the Parish machine

study must he made of the specification and all the draw-

ings of the patent. Prom them it will he seen that he

bases his mill on a principle diametrically the opposite of

Smith's, and in utilizing that principle, he obviates the
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necessity of the precise device which constitutes Smith's

invention, viz.: an integral outside support for the front

bearings of the band-wheel shafts. He uses no outside

support at all. On the contrary he condemns such a

construction, and has exhibited a vast amount of invent-

ive skill and technical ingenuity in getting away from it.

The two mills are essentially and radically different in

principle. Hence they must be different in construction,

and it is idle to assert that they are identical which they

must be before there can be anticipation.

In conclusion, recurring to two of the rules of law here-

tofore adverted to, we assert that this Parish patent falls

squarely within their purview, viz.:

A patent cannot be anticipated by a prior device which

was fundamentally incapable of the function of the thing

covered by the patent, even if the character of the prior

device was mechanically similar thereto.

Walker on Patents, § 65.

Morey vs. Lochcood (8 Wall., 230).

Xor can a patent be anticipated by a prior device,

which was neither designed nor apparently adapted, nor

actually used to perform the functions of the patented de-

vice, although such prior device might have been made
to perform those functions by menus not substantially dif-

ferent from that of the patented invention.

Walker on Patents, § 68.

Clough vs. Barker (106 l\ S., L66),

Telephone Co. vs. Dolbear ( 17 Fed., 605).

Kittle vs. 11,,// (29 A/., 514).

Topliff vs. Topliff (145 I'. 8., L56).
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The third patent alleged to be an anticipation of Claim

1, is

Meiners' Patent, No. 246,330.

Judging from the line of examination shown in the re-

cord, it is evident that this patent is the main reliance of

defendant for anticipating our claims to the outside sup-

port. Upon close examination of the patent, however, it

will be seen that Miners' so-called outside support dis-

closes neither the fundamental idea of Smith's invention

nor the details of his construction. The two devices are

essentially and radically different, and the resemblance

which appellant professes to detect is purely imaginary.

To use the language of an eminent justice of the Supreme

Court, " such likeness as exists between them is only as

the anatomy of a corpse resembles a human being."

All we know concerning the Meiners device is what the

face of his patent discloses. Defendant has put in evi-

dence a small wooden model claimed to be a model of

the device. The model, however, is not a correct model

of the device shown in the patent. It omits some of the

most essential features. It does not show the device

(shown in the patent) for attaching the so-called " auxili-

ary support," claimed by appellant to be our outside sup-

port), to the top and bottom cross-pieces. On the con-

trary, it shows the auxiliary support unattached to the

top and bottom cross-pieces so as to leave a space for

removing the saws. It also shows a device made in parts

.o that the top and bottom cross-beams can be removed.

and in such dismantled form show a greater resemblance

to Smith's device. There is nothing of the kind shown

or hinted at in the .Meiners patent, and the model was
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evidently thus cunninglv made bo that counsel might die-

member it before the Court and then claim that it shows

Smith's invention. Therefore we caution your Honors

against it.

We will further add that the appellant's witness Han-

sod was called and testified concerning the prior use at

Chelsea of a band-mill which he called the " Meinera

mill." But. apart from the fact that lit- could not -wear

that the said mill was made in accordance with the Mein-

erfi patent, no notice of such testimony was given in the

pleadings, as required by >ecti<>n 4 (

.'2<» of the Rev :

Statur We interposed that objection in proper season,

and. consequently, the evidence is entirely irrelevant and

cannot be considered.

Going back. then, to the Meinera patent itself, we find

a crude frame formed of four pieces fastened together, a

-piece, two upright-, and a top cross-beam. The

specification says they may be made of wood or metal.

Hanson -ays the one he saw at Chelsea was mad-

"square sticks of wood." Intermediate between the two

uprights is what the patentee calls " an auxiliary support/
1

which carries the front bearings of the band-wheel Bh)

It i- not stated from what material this auxiliary Bup]

is made Judging from the drawings, it i> made of wood.

Certainly it was not made hollow, but is a solid post or

column: and right here we note a radical diii

Smith's. His outside support is hollow, and m rily

because in it- interior are located portion- of the

straini r, whereas in Meniere' there is no necessity

for a hollow casting, because he place- nothing in the in-

sidi
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This auxiliary support is attached at top and bottom to

the cross-beams by screws 11 ( nol shown in the model). This

construction is necessary in order to give rigidity, whereas

in Smith's both the top and bottom of the outside support

are free and unconnected, and yet all the necessary rigid-

ity is secured.
'

A.gain, these screws 11 must he removed before the saw

can be placed on the wheels or removed therefrom. No

such necessity exists in Smith's, nor is there any such

construction.

This auxiliary support is secured to one of the up-

rights by a block or bracket C3
,
apparently made of wood,

and certainly made solid, not hollow. There is no neces-

sity to make it hollow, because nothing is placed in the

interior. In Smith's device this portion is necessarily

hollow, because the straining gear is located therein.

Hence the Meiners device consists, in a nutshell, of two

solid upright posts with an intermediate solid upright

post joined to one of the uprights by a solid block or

bracket, the whole having the form of a large H. That

is all that Meiners' patent shows. There is really no

outside support for the front bearings of the upper and

lower hand-wheel shafts. The so-called auxiliary sup-

port is simply a central, upright, solid column attached

to the frame (when the saw is adjusted to use) at th

prints -top, bottom and center. The upper and lower

supports are relraclihlo 80 as to allow the saw to he put on

and removed. This does not and cannot form a suffi-

ciently rigid support for the hand-wheel shafts, and the

object of Smith
-

- invention was to overcome that diffi-

culty. Aside from the fact that the mill is. as a whole, a
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practically inoperative device, it is clear that Meiners had

not the faintest conception of the rigid outside support of

Smith, or he would not have boxed his saw wheels as

shown.

But further, an essential idea in Smith's invention is

not only to provide a rigid outside support, but one that

is made hollow and attached to a hollow supporting frame,

so at to allow the straining gear to be placed therein out

of the way and be free from dirt, saw-dust and outside

interference and accidental disarrangement, always pres-

ent more or less in a saw-mill. His drawings all show

such a construction. There is no hint of such an idea in

Meiners' patent, because there was no necessity for it.

The inefficient and ridiculous straining gear, which he

does show, is all on the outside and is operated by hand.

It is not automatic, not sensitive. Meiners' device was

neither designed to accomplish, nor does it as a fact ac-

complish, what Smith's does. Hence, it cannot be an

anticipation.

A patent cannot be anticipated by a prior device

which was fundamentally incapable of the function of

the thing covered by the patent, although the character

of the prior device was mechanically similar to the pat-

ented thing.

Walker on Patents, ^ 65.

Morey vs. Lockwood (8 Wall., L^O).

Meiners' device is fundamentally incapable of perform-

ing the function of Smith's outside support. Hence, it

i- no anticipation.

Defendant's expert, Bell, thinks that, if Meiners' top-

piece I) and the outside support C were removed, we
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would then have the foundation or general outline of

Smith's mill. (Cross-Q. and A., 255.) He admits that

there is nothing in the patent to suggest that Mein-

ers ever contemplated during any such thing, and we

apprehend that no one else ever did, until the "trick

model " we have referred to was made. This is the old,

old story. After an inventor has made a valuable im-

provement, it is easy to see how it might have been done;

easy to take an old machine, and by dismembering and

mutilating it and making additions and changes, produce

the patented device. But the fact that no one did do

that before Smith, and that all are anxious to follow him

after he has done it, is strong proof that what he did

involved invention, and that the Meiners patent did not

and would not suggest to a mechanic the invention of

Smith. Bell thinks the Smith mill a great improvement

over Meiners (Cross-Q. and A., 193-226), and that the

Meiners mill is not a practical one (Cross-Q. and A.,

262).

A patent cannot be anticipated by a prior device which

was neither designed nor apparently adapted nor actually

used to perform the functions of the patented device,

although such prior device might ham been made to ,, r-

form those functions by means not substantially different

from that of the patented invention.

Walker on Pats., § 68.

Clough vs. Barker (106 U. S., 166).

Telephone Co. vs. Dolbear (17 Fed., 6)05).

Kittle vs. Hall (29 Id., 514).

Topliff vs. Topliff (12 Sup. Ct. Rep. 827).

Therefore, it is not sufficient to say that by dismantling
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the Meiners mill, removing some of its parts and making

additions thereto not shown in his patent, we will then

have the Smith mill. Such is not anticipation.

In the very recent caseof Toplif vs. Topliff (145 U. 8.

156), decided by the Supreme Court on May 2, 1892,

the function of the patent sued on was to equalize the

pressure on carriage springs. A prior patent (Stringfel-

low and Surles) was offered in evidence as anticipation.

Mr. Justice Brown, in delivering the opinion of the Court,

said

:

" While it is possible that the Stringfellow and Surles

patent might, b>j a slight modification, be made to perform

the function of equalizing the springs, which it was the

object of the Augur patent to secure, that was evidently

not in the mind of the patentees, and the patent is inop-

erative for that purpose. Their devia evidently approached

very near the idea of an equalizer; but this idea did not

apparently dawn upon them, nor was there anything in

the patent which would have suggested it to a mechanic

of ordinary intelligence, ////Ass he wen examinina it for

that purpose. It is not sufficient to constitute an anticipa-

tion that the device relied upon might, by modification, be

made to accomplish the function performedby the patent in

question, if it wen not designed by its maker, nor adapted,

nor actually used,for tin performance of such functions."

This case seems to dispose of the Meiners patent as an

anticipation.

Further, that tin- Meiners mill, as shown in his patent,

i- impractical IS conceded by all. So far a8 the evidence

shows <>nl\ two of them were ever made. Hanson pro-

fesses t<> have -ecu one of them at Chelsea, and says that
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it worked .bout as well as the other mills of thai day

(1882 and 1883). He docs not think it a practical oper-

ative mill at the present day. "AH the columns were

connected at the top and bottom, and it was very trouble-

some to take out the [saws and replace them," says be.

II, also says no one could afford to run a Meiners mill at

the present day; it would not cut enough lumber. Han-

son is one of the parties who was in interference With

Smith He was, as he says, familiar with Meiners' mill,

and is, as he testifies, an expert. But he did not learn

from the Meiners mill the value of the rigid outs.de sup-

port. That mill did not suggest it to him. His patent,

Exhibit 34, shows separate adjustable supports, like those

in common use prior to Smith. But he has, like many

other experts, been unable to put his own null on the

market, . even with Smith's sensitive straining device

added, and his concern, the E. P. Ellis Co., adopted

Smith's rigid outside support. (See his testimony, Cross-

Q and A. 91 to 101.) He also testifies that now nearly

all mill-builders are aiming to have a rigid outside sup-

port as well as a sensitive automatic straining dev.ee, and

th^e arc. now regarded as the great features ... hand-

mills (Cross-Q. and Ans; 102-4). This was appellant s

own witness.

His testimony shows that the Meiners mill was prac-

tically useless and inoperative, and never wen, ,nto gen-

eral use. Appellants' other expert, Bell, condemned the

Meiners mill as emphatically as Hanson. Smith likewise

testified to the same effect. In fact, all the witnesses on

both sides who testified as to the Meiners mill assert that

i, wa8 impracticable and unsuccessful. This brings it di-
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rectly within the words of Judge Baker, quoted supra

from Holloway vs. Dow (54 Fed Rep.. 515).

"It is thoroughly settled that practically useless and in-

operative devices do not anticipate or invalidate a subse-

quent patent for a successful device. A prior device

which will not satisfactorily perform the work of the pat-

ented device is not a substantial anticipation."

We commend this case to your Honor's careful consid-

eration, because we insist that it completely disposes of

the Meiners patent as an anticipation.

It may be urged that Claim 1 does not call for a hollow

standard and that such feature is not an element in the claim.

While it is true that the word hollow is not used in the

claim, it is equally true that the claim, after specifying

the element.-, says, "substantially as herein before set

forth." This throws us back to the specification, where

we find the standard described as hollow. While we do

not say it is nece»ary, we do say if it is necessary to read

into the claim the feature of being hollow in order to

avoid anticipation by Meiners, then the Court will do so

and thereby avoid the alleged anticipation, because courts

will always so construe a claim as to avoid anticipation if

possible.

Nor is it a valid argument to say that, if such feature

of hollowness is read into the claim by construction, then

it will be the same as Claim 2 and, therefore, void. To
this we say 1 1 ) The two claim- specify different combina-

tions even if the hollow standard is common to both, and

(2) we know of no law prohibiting a patentee from claim-

ing one invention in two different forms. From excess

of caution he may fear that the phraseology of a claim is
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not sufficient to protect him, and hence he may claim the

Bame invention in another claim having different phrase-

ology. The law does not prohibit this, and the courts

have frequently allowed it.

In Tompkins vs. Gage (2 Fish., 579), two claims,

though worded differently, were practically the same.

Judge Shipman, in deciding the case, said:

"The first claim * * * is for a combination con-

sisting of three distinct parts. * * * The second

claim, in its legal aspect, is not materially different from

the first
* * •• The same invention described in the

first claim is found in the second, and no other invention

is found there. * * * The blemish must * *

be regarded as mere tautology, which, while it may make

the instrument less clear and exact, does not impair its

validity."

Accordingly he sustained both claims.

The fourth and last patent urged to be an anticipation

of Claim 1 is

prescott's patent, no. 309,881.

There are three Prescott patents in the record. The

first is No. 368,731, of Aug. 23, 1887 (Exhibit 23); the

second, No. 369,881, of Sep. 13, 1887 (Exhibit 24); the

third, No. 416,012, of Nov. 26, 1889 (Exhibit 30.) The

first of these is not claimed in the brief to be an anticipa-

tion. The last one is admitted to be subsequent to the

date of Smith's invention, and is therefore not a prior

patent and cuts no figure in the case. It is only the sec-

ond one, Exhibit 24, which is claimed to anticipate.

In this patent the main frame or column consists of two

parts. The lower is stationary. The upper one is hollow,
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and telescopes over the hirer one. This is for the purpose

of adjusting the bearings f the upper band-wheel shaft.

A small jack-screw is provided for the purpose of sliding

the upper column up and down by hand. This is the es-

sence of the invention

—

a telescopic column operated by a

jack-screw. And yet it is gravely urged to be identical

with the Smith invention. The band-wheel shafts have

their front bearings in a couple of hollow yokes or brack-

ets. They are not connected together, but are separately

bolted to the main column. There is no continuous con-

nection between the front bearings of the band-wheel

shafts, and this is a fatal defect, because by such con-

struction it is impossible to obtain the necessary rigidity.

These yokes are nothing more than the old, antiquated

goose-necks in general use prior to Smith's invention, but

now discarded. The answer to Prescott, therefore, is

easy.

1. His patent shows no main frame or column, such as

is shown in Smith's patent.

2. It shows no integral outside support, but only a

couple of goose-necks.

If it be urged that our Claim 1 does not call in terms

tor any particular kind of a main frame or column, and,

therefore, Prescott's telescopic column is a good reference,

we reply, if it be necessary to limit our column to one

having the name general construction we show, in order

to avoid anticipation (although we do not admit this), then

the Courl will so limit it, and (he claim will not beantici-

pated. Inasmuch as the appellant has usvd an equiva-

lent of oiii- column, we care not what limitation be placed

on it. It is certainly not a telescopic column, nor is it
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operated by a jack-screw, and that is what Prescott in-

vented.

[„ regard to the yokes not being an integral outside

support, counsel for appellant is certainly most inconsist-

ent. The entire gravamen of his defense is based on the

fact that the outside support in his client's mill is mad,, in

two pieces. Hence he says it is not integral. His theory

is that an integral standard is one made in a single piece,

and that one made in two pieces is not and cannot be in-

tegral. And yet he now a rguea (
page 7, brief) that Pres-

ent's two yokes, although made separate and not connected

together 'in any way, constitute an integral standard.

Furthermore, he argues that they are identical with

Smith's integral standard, though confessedly of different

construction, form, and mode of operation.

He apparently apologizes for this anomalous and em-

barrassing position, by accusing us of the same thing. He

savs, that in order to save anticipation, we argue that

Prescott's standard is not integral, because it is composed

of two parts; hut when we come to the question of in-

fringement, we argue that the Vulcan standard is integral,

although composed of two parts.

We do no such thing, and we have surely been very

i„apt at expressing our thoughts, if any such impression

as that has been created by our argument. We do not

contend that in order to he integral the standard must be

made ;,, one piece. On the contrary, we have always ar-

gued that if made in two pieces and bolted together by

abutting flanges in such way a- to obtain all the advan-

tages of a standard made in one piece, it would be an in-

tegral standard. The Vulcan standard issomade. Hence
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it is integral. The Prescott standard is not so made.

Hence it is not integral. This is our argument in a nut-

shell.

In conclusion we submit that no anticipation of Claim

1 has been shown.

Alleged anticipation of Claim 2.

" The combination, substantially as specified, of the

hollow supporting column C and the hollow casting

I) D l D 2

, centrally secured to said column to furnish rigid

supports for the front bearings of the upper and lower

band-wheel shafts."

This combination has two elements, viz.: (1) The hol-

low column C; (2) the hollow casting D D1 D2
centrally

secured to column C, etc. It is a detail claim, a claim

for the specific construction. Claim 1 is a broad claim.

Claim 2 is a narrow one. The language sufficiently indi-

cates this. Two patents are set up as anticipation, Parish

and Prescott (Exhibits 27 and 24), already considered.

Counsel for appellant says the Parish patent " shows

and describes a hollow supporting column, identical in

construction, function and operation with the first ele-

ment," viz., the hollow supporting column C. Counsel's

powers of observation must have been dulled by over-

study when he penned the above sentence. The Parish

column, if indeed it can be called a column at all, is a

slotted iron casting a split column. That is an entirely

different construction from Smith's column (\

Nor is it the same in function or operation as Smith's.

Parish's is slotted or split in the middle at top and bottom,

for the purpose of currying out his invention of attaching
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the band-wheels at the centers of their shafts, an idea not

found in Smith's patent. We assert, therefore, that the

Parish column is not identical with Smith's either in con-

struction, or function, or operation.

Nor do we find in the Parish patent the second ele-

ment, the -hollow casting D D1 D2 centrally secured,

etc., etc."

The Parish standard is not an outside support; it is not

continuous; it furnishes a support only for the front hear-

ing of the upper band-wheel shaft, not for the lower one.

It is of an entirely different construction, and as the

claim covers only the construction, there can be no

anticipation.

Nor is the Prescott patent anticipatory of Claim 2. The

column there shown is a telescopic column operated by a

jack-screw. Is that identical with Smith's column C ?

Scarcely.

The second element also is wanting. The two yokes

or goose-necks of Prescott are certainly not identical

with the hollow casting D D 1 D2
. A mere glance will

demonstrate this. Claim 2 is clearly not anticipated.

Alleged Anticipation of Claim 3.

" A support for the front bearings of the band-wheel

shafts, having the flanged horizontal portion D, to be se-

cured to the supporting frame, and the vertical arms I) 1

I)-', cast in one piece with said central portion, the said

part D l being bored to receive the adjustible bearing of

the upper band-wheel shaft.

It is first insisted that this claim is anticipated by the

Parish patent. Clearly it is not. We have already con-

sidered the matter in connection with Claim 2.
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er a -tan-lard east in two or more pieces, and be not

limited to a single easting, then it is anticipated by Bro-

phy's patent i Exhibit 35 ) and the Prescott patent, already

considered.

In regard to Brophy's patent, it was not set up in the

answer as anticipatory, and. therefore, cannot be con-

sidered in the matter of an anticipation at all.

Prescott's patent we have already considered, and we

leave it.

The fourth claim of the patent is not alleged to be an-

ticipated. It- validity is conceded, so far as the question

of anticipation is concerned, and this completes our arg -

ment on anticipation.

* Kir next inquiry will be addressed to the question of

IV.

ALLEGED WANT OF LNVJUNTION.

Put into leiral. phraseology, the contention oi appellant

is, that Smith's device is the ,

Mr. Walker states the rule

correctly, when he says: " It is not Invention to produce

a device which any skillful mechanic would produce when-

uired.'
1 The pertinent inquiry, then, is this

rould or could any skillful mechanic have produi

the Smith mill whenever required, without exercising any-

thing more than the ordinarv -kill n\ his calling? If this

in the affirmative, then there was no display

of the inventive faculty by Smith. [J it cannot be clearly

and confidently answered in the affirmative, then th

display oi the inventive faculty, and the patent is

not void for lack of invention.
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Such being the law, it becomes accessary, if possible,

to determine what is invention. This is the most difficult

question that arises in patent law.

Said JudgeShepley, in the case of Pearl el al vs. Ocean

Mill* et al. (2 Bann. and Ard., 469):

« No more difficult task is imposed upon the Court in

patent causes, than that of determining what constitutes

invention, and of drawing the line of distinction between

the work of the inventor and the constructor."

This results from the fact that there is no comprehen-

sive definition of the term invention, which will cover all

cases, and there is no universal rule by which to detect

its presence. The term cannot be defined. Neither the

text-writers nor Judges attempt a definition. Each case

must he determined by the particular facts involved. There

is no positive rule on the subject. There are, however,

several general rules of law, which must be applied in

such cases, and which materially aid in determining the

question, and about which there is no dissent.

/. In the first place, patents for invention must be lib-

erally construed.

The Constitution of the United States, by Article I,

Section 8, provides that Congress shall have the power

"
to promote the progress of science and the useful arts by

securing for limited times to authors and inventors the

exclusive right to their respective writings ami discov-

eries." In this connection it may be noted thai the word

"discoveries" here used has been held to In. synonymous

with " inventions.''

s,.c /,/ re Kemper (1 McArth.. 1).
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This section of the Constitution is the foundation of

our patent law, and under it the various patent laws,

which from time to time have been in existence, were

passed.

It will be observed that the object of the patent laws

is to promote the progress of science and the useful arts,

not to retard or hamper it. Hence the policy of the law

should be to foster inventions and encourage the issuance

of patents, and this can be best accomplished by liberhlly

construing them when they get into the courts. The

making of an invention and disclosing it to the public is

a benefit to the public, because it promotes the progress of

science and the useful arts: and the issuance of a patent,

whereby the patentee is given an exclusive right therein

for a limited period, is the quid pro quo therefor. It is a

mere matter of contract. The consideration to the pat-

entee is the exclusive right to practice the invention for

the limited period (seventeen years) ; the consideration to

the Government is the right of all its citizens to practice

the invention after the expiration of the seventeen

year>.

As was said by a very learned Justice of the Supreme

Court in Kendal vs. Winsor (21 How., 322):

This (the patent) was at once the equivalent given

by the public for benefits bestowed by the genius and

meditations and skill of individuals, and the incentive to

further efforts for the same important objects."

And so likewise Mr. Justice Miller, in speaking of the

patent system in general, said :

41
It is no longer a scarcely recognized principle strug-

gling for a foothold, but it is an organized system, with
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well settled rules, supporting itself at once by its utility

ftnd by the wealth which it creates and commands/'

[Merrill vs. Yeomans, 94 U. 8., 568.)

With such premises the conclusion would unerringly

follow that patents must be liberally construed, with a

view to upholding, rather than to destroying them, and

over-nice and fanciful distinctions must be disregarded in

considering them. This sensible and benign rule of con-

struction is coeval with the birth of the patent law, and

we find the courts constantly giving expression to it.

As early as the year 1839, we find the illustrious Judge

Story, in the case of Ryan vs. Goodwin (3 Sumn., 514),

laying:

" Now, I take it to be a clear rule of our law in favor

of inventors, and to carry into effect the obvious object

of the Constitution and laws in granting patents, ' to pro-

mote the progress of science and useful arts,' to give a

liberal construction to the language of all patents and

specifications {ut res magis valeat, quam pereat), so as to

protect, and not to destroy the rights of real inventors."

This language of Judge Story has been cited again and

again by the Supreme Court and adopted as the rule of

decision in that tribunal.

Thus, in Hogg vs. Emerson (6 How., 437), decided in

1848, Mr. Justice Woodbury, in delivering the opinion

of the Court, said:

" The true rule of construction in respect to patents

and specifications and the doings generally of inventors,

is to apply to them plain and ordinary principles, as we

have endeavored to on this occasion, and not, in this

most metaphysical branch of modern law, to yield to
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subtleties and technicalities, unsuited to the subject and

not in keeping with the liberal spirits of the age, and

likely to prove ruinous to a class of the community so

inconsiderate and unskilled in business as men of genius

and inventors usually are. Indeed, the English letters

patent themselves now. however different may have been

once their form or the practice under them, declare that

'they are to be construed' 'in the most favorable and

beneficial sense, for the best advantage,' of the patentee."

And so Mr. Justice Grier, in the case of Corning vs.

Burden (15 How., 252), said in deciding the case:

" It is true that the patentee, after describing his ma-

chine, has set forth his claim in rather ambiguous and

equivocal terms, which might be construed to mean

either a process or machine. In such case, the construc-

tion should be that which is most favorable to the patentee,

' ut res magis valeat guam pereat.'"

And so likewise, in the ease of Turrillys. The Railroad

Company (1 Wall.. 401), a very famous case decided in

1863, Mr. Justice Clifford, than whom no abler ex-

pounder of the patent law ever sat on the bench, said:

"Patents for inventions are not to be treated as mere

monopolies, and therefore odious in the eyes of the law;

but they are to receive a liberal construction, and under

the fair application of the rule, /// res magis valeat quam

pereat, are, if practicable, to be so interpreted as to up-

hold and not to destroy the right of the inventor."

Ami so, too. Mr. Justice Swayne, in the ease of Rubber

Co. vs. Goodyear (

(

.> Wall., 788), decided in the year

L869, said:

\ patent should be construed in a liberal spirit, to
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sustain the just claim of the inventor. This principle is

not to be carried so far as to exclude what is in it, or to

interpolate anything which it does not contain. But lib-

erality, rather than strictness, should prevail where the

fate Of the patent is involved, and the question to he de-

cided is whether the inventor shall hold or lose the fruits

of his genius and his labors."

And he cites as authorities Corning vs. Burden (15

How., 269) and Battin vs. Taggart (17 How., 74).

Again. Mr. Justice Swayne, in the case of Klein vs.

Russell (19 Wall., 443), decided in 1873, said:

"The Court should proceed in a liberal spirit, so as to

sustain the patent and the construction claimed by the

patentee himself, if this can be done consistently with the

language which he has employed."

Similar views were expressed by Mr. Justice Bradley,

i„ the case of the Corn-planter Patent (23 Wall., 181),

and i„ Merrill vs. Yeon s (94 U. S., 5C8), Mr. Justice

Miller said that courts were inclined to give a patentee

the benefit of a liberal construction in support of his pat-

ent, and when it appears that a valuable invention has

really been made, to uphold that which was invented,

and 'which comes within any fair interpretation of the

claim.

In a very late patent casedecided in this circuit, Brush

Electric Co.etal. vs. The Electric Improvement Co. (52

Fed. Rep., 965), the Court said; " Mere rigid technicali-

ties are to he set aside unless there is a clear necessity for

sustaining them " (citing Hamilton vs. hes, 6 Fish, 253,

and cases there cited): also, that "courts should no, he

astute to avoid inventions " (citing Dave vs. Bi m, 1

W. A: M., 52).
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2. In the second place, it matters not how small the

amount of invention be in a given case.

All the law requires is that there be some invention,

however small. The material fact is the existence of any

invention, not its amount or quality, and the moment a

court is satisfied of the existence of some invention, how-

ever small, it refuses to hold the patent void for want of in-

vention.

Many vs. Sizer (1 Fish., 17).

Potter vs. Holland (4 Blatch., 238).

Clark vs. Copeland (2 Fish., 221).

Roe vs. Cottrell (1 Fed Rep., 600).

Washburn vs. Haish (4 Id., 900).

St ;<>irhridge vs. Lindsay (2 Id., 695).

Furbush vs. Cook (2 Fish., 668).

Middleton Tool Co. vs. Judd (3 Fish., 144).

Miller vs. Bruhl (2 B. & A., 918).

Said Judge Shipman, in the above cited case of Mid-

dleton Tool Co. vs. Judd:

" The law has no nice standard by which to gauge the

degree of mental power or inventive genius brought into

play in originating new devices/'

3. In the next place the patent itself is prima fu<

evidena of the presence of 'mention.

Of course this is an elementary proposition, but it is

frequently Losl sight of. Patents can, under the statute.

be granted only for things which display invention, and

trained experts are employed by the Government to as-

certain the fact in each case. When they have done

that and issued the patent, the document itself is a badge
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of invention, and throws upon him who denies the pres-

ence of invention the burden of disproving it.

The next rule, therefore, logically follows, viz.:

4. B< fore a patent can be overthrown for want of in-

,,.„,;„„, s ,„/, want of invention must be shown beyond a

reasonable doubt—a mere preponderance of evidence being

insufficient for the purpose.

In other words, before a patent can be declared void

for want of invention, it must be clearly shown—that is

to say, by more than a mere preponderance of evidence

—that there is an entire absence of invention, for we

have already shown that the degree or amount of inven-

tion is not material to the inquiry. As a corrollary from

the rule it follows that

—

5. Where the defendant succeeds only in raising a

doubt, the defense of no Invention fails.

The defense, to prevail, must place the device beyond

the border line. It must be a plain proposition. There

must be no room for doubt. The Court must be able to

say: lam satisfied beyond any douht that there is no in-

„'„fion shown. To raise a doubt is not enough. As was

said bv the Circuit Judge for the Eastern District of

Pennsylvania in the case of Vulcanite Co. vs. American

Co. (34 Fed. Rep., 321), where the defense relied on

•was the want of invention:

" In this respect the case is doubtless near the line and

calculated to inspire douht. To create a doubt, however,

is not sufficient to overthrow the presumption arising from

the patent. The evidence should be satisfactorily con-

vincing."
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Judge Shiras expressed equally as strong views in the

case of Marvin vs. Gotschall (36 Fed. Rep., 316), say-

ing:

"lam free to confess that I am greatly in doubt as to

the true solution of the question at issue. It is hard to

escape the conclusion that the plaintiff's patent is merely

a modification of the combination shown in the Toof pat-

ent, and if the plaintiff had not the benefit of certain pre-

sumptions in his favor, the scale might incline against

him. The fact, however, that he has a patent, and that

it appears that the same was issued to him after a careful

comparison in the Patent Office of his combination with

that shown in the Toof specification, makes out a prima

facie case in his favor, and the Court is not justified in re-

versing the action of the Patent Office unless it fairly ap-

pears that there is a lack of invention in the combination

covered by the patent."

Accordingly he sustained the patent. And on motion

for a new trial of the same case (36 Fed. Rep., 910), he

again carefully considered the question and again sus-

tained the patent, saying:

" The presentation of the petition for a new trial has

only tended to make more clear the fact that the sole

question involved is that of inventive skill in producing

the combination, yet upon this, the pivotal point, no new

lighl has been shed upon the case. // was a doubtful

f/tn's/ioii when the original hearing was had. The earnest-

ness and zeal with which counsel for defendant have re-

presented their views may have accentuated the doubt,

but nothing has been adduced which satisfies the Court

that upon a new trial a different result would be reached.
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Consequently the petition for a rehearing must be denied."

Mr. Justice Bradley, sitting at Circuit, has expressed

similar views. In the ease of Reiter vs. Jones (35 Fed.

Rep., 423), in the Circuit Court for the Western District

of Pennsylvania, he said:

"In answer to these questions the patent itself is prima

facie evidence in favor of the patentee * *
:;:

i
«i»l

unless there is clearly no invention in what is claimed to

be such * * * the patent should be sustained. I

cannot say there was clearly rw invention in the thing pat-

ented."

Mr. Walker, in his work on patents, lays down this

rule: " Patents are not held void for want of invention,

except where invention is clearly absent." (Walk, on

Pats., § 42.)

And so, likewise, Mr. Robinson says:

"
If upon the entire oral testimony the jury entertain

a reasonable doubt as to the exercise of inventive skill by

the inventor, the prima facie evidence of the patent must

prevail and the issue must be found in favor of the pat-

entee." (3 Rob. on Pats., § 1022.)

The reason for this rule is based on two consideration-:

one, that patents must be liberally construed for the pur-

pose of carrying out the constitutional provision of pro-

moting the progress of sconce and the useful arts, and an-

other! that the grant of the patent after a thorough inves-

tigation by experienced officers, appointed for that pur-

pose, is prima facie evidence of the presence of inven-

tion.

The .nine rule in all its rigor obtains where a patent is

attacked for want of novelty.



In Ame> Bell Tdeph* to. 1 phone

-- Fc 1. Re. », where it was alleged by defend-

ant that one Drawbaugh was the prior inventor of Bel".'-

telephone, which decision was subsequently affirmed bv

the Supreme Court in the Telephm 12 D. S _

Judg- ^Vheeler said:

The omplainant starts with the presumption of law

that Bell, the patentee, was the inventor. * * * Who-
r alleges the contrary must assume the burden of

proof. Evidence of doubtful probative force will not

throw the presumption of novelty and originalitv

arising from the grant of letters patent for an invention.

It ha> been frequently held that the defense of want of

novelty and originalii <t he made out bg proc Jear

'ory as to r* *ll reasonable doul

likewise in T v - aping Co. v

369 Mr. Justice Blatchford said that the de-

fendant had not fulfilled " the necessary obligation

_ beyond any reasonable doubt
7

' that the alleged

prior inventor was prior to the patent-

The same learned Judge said in l?*aye/ -
x (ding

-~ Fed. Rep. 68), that a defendant was bound ab-

siich defense " bv strong and convincing if not ibso-

The same rule obtains in the Supreme Court. In Coffin

'.}.. 120), Mr. Justice B aking

of an asserted prior invent* »urden of proof

him and every reasonable dou; lid be re-

him."

This tang _ was 1 with approval and the d- -

trine affirmed ii re. W 117 l -



47

and in the Barbed Win Cast (14:3 Id., 286), and has

never been overruled by that tribunal.

Mr. Walker ao far as to say that, "under this

mle (i e., the one in Coffin vs. Ogden), a patent enjoys

the Bame presumption of novelty that an unconvicted

prisoner does of innocence."

Without dwelling further on the subject, we cite aa

sustaining the rule, the following cases:

Washburn vs. Gould (3 Sto., 122).

S dth vs. Fay (6 Fish., 446).

p t ft.< vs. Hall (2Blatch., 229).

Graham vs. McOormick (10 Biss., 39).

Boun vs. Underwood (1 Fish., 175).

Hayden vs. £ic#oft Mfg. Go. (4 Fish., 103).

Hawes vs. Antisdell (2 B. & A., 10).

ioowi C7o. vs. Higgins (4 B. & A., 88).

Wood vs. /.V/u^ M//s (4 Fish., 560).

Parham vs. J?wtfow ffok Co. (4 Fish., 482).

Washburn vs. fla&J (4 Fed. Rep., 904).

>'///"/% vs. Sanderson (8 /(/.. 908).

Campbells. The Mayor (9 Ztf., 500).

£reew vs. Zfyewcfi (11 /d., 591).

Patterson vs. Dm/ (20 /#., 641).

II Y//,,-,-// vs. Keith (27 13., 366).

6. And finally, where <> patented device has gone into

e.rt, nsive use and produced a new and beneficial remU, that

is strong evidence of invention, however small, mechanically

considered, may be the change over old devices.

Loom Co. vs. Higgins (105 D. B., 591).

Consolidated Vaki < o. vq. Crosby Valve Co. (113

O. 8., 179).
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Smith vs. Goodyear (93 U. S., 343).

Magowan vs. Belting Co. (141 U. 8., 343).

Barbed Wire Cases (143 U. B., 282-3).

We shall elaborate this proposition further on in this

brief. At present a simple statement of the rule is suffi-

cient.

Having formulated these premises as rules of law for

guiding the Court, we now address ourselves to the facts

of the case, taking up first:

Smith's Outside Support.

This device, we contend, displays invention. To prove

this we must consider the matter somewhat minutely.

We must analyze the device and see wherein lies its

essence.

In the first place, it has always been a patent fact ever

since the days of Newberry, in 1808, that if a successful

band-saw mill could be constructed, it would be a erreat

improvement over the circular saw mill, on account of

the great saving in lumber. A circular saw must have

thickness in order to have sufficient rigidity. In the larger

sizes this thickness is three-eighths of an inch. Hence, in

using a circular there is great loss of lumber by reason of

the thickness of the saw-kerf. Not only is this loss or

wastage of lumber a great detriment; but the matter of

disposing of the sawdust has in many large mills proven

to be a most serious matter. Fertile lands have been

destroyed and streams fouled by it to such extent, in

sonic instances, that it there became almost of as much

moment as the hydraulic debris question.

Ina band-saw mill t lie saw-kerf is so far diminished in
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thickness that the above questions cease to be serious.

The suv is a thin ribbon. In eases where a circular must

be at least three-eighths of an inch in thickness, a band-

saw need be only one-eighth. It is evident, therefore,

that other things being equal, a band-saw would be a vast

improvement over the circular. This fact has always

been known since 1808, but other things have not been

equal. There were certain other conditions of the prob-

lem which had to he solved before the hand-mill could

be made successful up to the date of Smith's invention.

Many people had attempted it, but none had succeeded.

This' is demonstrated by the fact that the record shows

some thirty-five patents on band-mills prior to Smith, and

by the further fact that prior to his invention uosuccessful

hand-mill had been devised or had gone into use—and by

the further fact that Smith's invention immediately went

into general and extensive use, and superceded the circu-

lars.

It is pertinent to inquire, therefore, what was the defect

in the prior band-mills.

It is evident that the prime requisite of a successful

hand-mill is to keep the saw Brady on the wheels in true

alignment at all times during the act of sawing. Other-

wise it would he pushed off the wheels entirely ami would

not saw at all, or else it would be so deflected from a

Btraight line as to make crooked or snaky Lumber. It is

ea8y enough to fit the saw securely on the wheels at the

3tart, but as soon as these mills begin to run, two things

inevitably happen. In the first place, there is a natural

tendency of the band-wheels to be drawn towards each

other at an angle, which results in a slackening of the



50

saw and its consequent lex: - s npon the wheels. In

the next place, the mill run- leh great speed that

friction of the band over the wheels produce - _

which at once expands the saw and thereby a an-

other cause of looseness on the whe -. If we k

these cardinal facts always in mind7 we will not have the

slightest difficulty in solving the question now the

lit. Let us therefore repeat; th _ u desideratum

in a band-mill, and the thing which must n^ : ilv be

present in order to make a succe keep the band-

saw securely on the wheels in true alignment at all times

during the process of sawing. Thi- - made n

by reason of the tendency of the wh^

by the pulling of the band, and th kening of the

saw by expansion. Tbi- of the art at the

dat ^miths invention. Xo one had me those

defects, although they were patent and palpabl rery

person who had ever looked at a band- The

was glaring. Every one knew the result h

accomplish, viz. : : that- von the wh
at all time-. Every one knew and was peiit miliar

with the difficulties in keeping it ti iz.: the til:,

tendency of the wheels and expansion of the saw. H
was a great want, a crying ne r a certain th:

for a device which would obviate and overcome tw.

known and patent d - and thereby mak
out of a machine which hitherto wa.- a failu Thirty-

different patent - heir hands at it before

.Smith and they all failed. It will be our t iow

that Smith succeeded. It he did, he wa-

and not a mer
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First, then, let us see what he did to overcome tfaaee

known defects and produce that desired result above re-

ferred to. He did two things—he made his outside sup-

port and his arriving gear. The object of the Bret is to

overcome the tilting defect; that of the latter to over-

cmc or rather compensate for, the expansion of the saw.

By the combined actions of the two he obtains the single

result of keeping the saw ou the wheels at the proper

tension and in true alignment. While the two inventions

therefore are distinct, their union is necessary to produce

the desired result. One is as much an invention as the

other. We make this remark for this reason: One (the

outside support) is exceeding simple in construction,

while the other (the straining gear) is complex in con-

struction. It was doubtless for that reason that the

learned Judge below said that he had some doubt as to

the presence of invention in the outside support (it being

so simple in construction), but that he had no doubt as to

the straining gear. But to our mind the outside support is

a greater invention because of its very simplicity. This

case illustrates in the most beautiful manner the attributes

of invention, because it presents side by side a simple and

complex device, both doing something which necessarily

stamps them as inventive rather than imitative, and show-

ing that invention may lie in simplicity as well as in com-

plexity. That Smith's outside support is simplicity itself

admits not of a doubt. Its primary object is to counter-

act the tilting tendency ot the wheels. Hence he pro-

vided a continuous rigid connection between the two

outer bearings of the band-wheel shafts. Evidently if

the ends of those shafts tended to tilt towards each other
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the best way to counteract that defect (without consider-

ing other things) would be to connect them together rig-

idly so that they could not tilt. Hence, Smith conceived

of a rigid outside support, and in order to get a maxi-

mum of rigidity he made it of a single casting, calling it

an integral column. But that was not the whole prob-

lem. It was necessary to attach that support to the main

column in such way as to retain all the necessary rigidity

and at the same time afford easy means for putting on

and taking off the saw. He accordingly attached the

support to the main column between the wheels. Neither

was this all the problem. It was necessary that the front

bearing of the upper band-wheel shaft should be verti-

cally adjustible to accommodate the wheels to the expan-

sion and contraction of the saw. Hence he made the

upper arm of his outside support hollow in order to place

therein a mechanism connecting the bearing with a

straining gear; and, further, it was necessary to make the

horizontal part of the outside support also hollow in order

to hold the straining gear.

The essentia] features, therefore, of Smith's outside

support are:

1. A continuous connection between and support for

the outer bearings of the two band-wheel shafts. 2.

Made integral tor tht purpose of obtaining a maximum

of rigidity. 3. Attached by a horizontal part to the

main frame between the wheels and at no other point, so

;i- lo allow the saw to be readily placed on and removed

from the wheels. 1. Made hollow, SO a8 tO receive inside

the adjustible outer bearing of the upper band-wheel

shaft and also the -training gear.
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Smith's outside support is one having all these features,

and it is no answer to the validity of his claims to point

out those features separately and singly in prior machines.

If they did so exist (which we deny), it was certainly the

acme
'

of invention to have culled them out from the

various prior devices, and combined them into a new

combination which produces a new and highly useful re-

suit.

But we insist further that it is not true that each one

of these features was old at the date of Smith's invention.

The only patents referred to by appellant on the sub-

ject of the" outside support are Newberry, Parish, Mein-

ers, Prescott and Brophy.

The Newberry machine was confessedly a failure. It

was the first crude effort in the art. The wheels were

hung at the centres of their shafts, in order that there

might be no titlting of the ends. The pull of the wheels

was equal on both the outer and the inner bearings.

Hence, there was no necessity for an outside support.

In the style of mills where the wheels are hung at or

near the outer end of their shafts, the tendency of that

end is to tilt, and hence the necessity for something to

counteract it. Newberry's mill is of the first type:

Smith's, of the second. They are not in the sai..o class.

Nor has the Newberry any straining gear, nor any way

of removing the saw otherwise than by dismembering the

machine. As soon as that mill begins to run the saw will

expand and there is no way provided for taking up the

slack. The result will be a completa failure to saw lum-

ber. It is true his specification says: "IIH are two

wedges to force down the lower wheel so as to give the
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saw the necessary tension." It is evident, however, that

such a device would be utterly impracticable. It would

have to be done by hand, and the operator would have to

simply guess at the proper time when to drive those

wedges in and how far to drive them. It would not be

automatic. It would not be sensitive. The Newberry

machine is merely a tentative effort; an initial step in the

art; a crude and impracticable experiment. It utterly

fails to keep the saw securely on the wheels during the act of

sawing. It could not possibly saw straight lumber, and

we doubt if it could saw at all after the saw became

heated. It is a veritable abortion.

Defendant's expert Bell testified that this Newberry

Mill was an impracticable device (Test, cross-ques. 2/4);

that it showed the idea of a band-mill in the crudest form

(Id. 290); that it would most assuredly require lucent ion

tohave produced the Smith mill from the Newberry device

us a starting point [Id. 291).

The Parish machine is constructed on the same princi-

ple as Newberry's, so far as the mounting of the wheels

is concerned. He too was carried away with the idea

that the proper method to get away from the tilting ten-

dency of the front wheel, was to mount the wheels in the

centres of their respective shafts and thereby equalize the

pull on front and rear bearings. This is the same prin-

ciple as Newberry's. There is no outside support in

Parish, because he works on a different principle from

Smith. There is no continuous connection between the

front bearings of the two band-wheel shafts. The upper

one is mounted in his split column; the lower one in his

frame or four-legged table. By this construction he did
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not overcome the tilting tendency of the wheels. He

has improved on Newberry to the extent of providing a

straining gear. It is automatic but it is not sensitive, and

it lacks sensitiveness because it uses compound levers

and round bearings, the very things which Smith dis-

carded.

In the Meiners patent the so-called "auxiliary sup-

port" (claimed by counsel to be our outside support, but

which really is a different thing), is attached at its top to

the cross-beam and at the bottom to another cross-beam

by long iron bolts or bars, so as to afford a rigid attach-

ment between the two ends of the auxiliary support and

the main frame of the machine. This is an essential feat-

ure in Meiners' construction, and its object is an attempt

to secure a sufficient amount of rigidity in the auxiliary

support. Says the specification (lines 65-85)

:

"Although the support C2
is not made fast to the

frame, the ends are provided with bolts or bars U, which,

when the saw is placed on the wheels, can be screwed up

into the lower and upper pieces of the frame, thereby

forming as secure a fastening of the support as if it had

been originally fastened thereto; and when the saw is re-

quired to be taken off the wheels the bolts 11 have only

to be screwed down in order to leave the openings be-

tween the ends of the support and the frame, so that the

saw can be easily moved. By this means of securing the

support to the frame two advantages are gained: First,

the easy removal and replacing of the saw on the wheels;

second, it enables a greater tension to be given to the saw.

The more rigid the support is made to the frame, the more

tension can be given to the saw, which is absolutely neces-

sary to perfect and rapid sawing."
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Hence, the patent shows the column attached at th

points, in the center by a horizontal bracket, and at top

and bottom by long iron bars or bolts. This construction

is not shown in defendant's purported model of the

Meiners machine, nor is it shown in the purported cut of

the Meiners machine, opposite page 16 of counsel's brief,

which is not a correct cut of any figure in the Meiners

patent. But it is distinctly shown and described in the

Meiners patent itself as a necessary and essential feature

of the machine—as will be seen by figure II of the

patent. If this be true, it requires but a glance to see,

1-t. That the bolts or bars (a permanent part of the

structure) must be taken out before the saw can be put

on or removed from the wheel-; and 2d. that without

said bolts or bar-, or some other equivalent device, rigidly

connecting the two ends of the auxiliary support to the

top and bottom of the frame, the auxiliary support would

not have the necessary rigidity, that is, would not be prac-

tical.

Defendant's expert, Bell, testifies that those bolts or

bars act a- braces for giving additional rigidity to the

auxiliary support by bolting it at t<.p and bottom t<> the

main frame (Test. X.-Q. 125 «»- 7) and that according to

tlic Meiners patent, some such device was necessary in

order to give sufficient rigidity (Test. X.-Q. L56), that

//,, l/, minis not >> practical mill, that the Meiners

patent would uol add anything to hi- mechanical knowl-

edge of band-mills, that he would not for a moment

think «»l building a Meiners mill, if called on t«. build a

band-mill (Test. X.-Q. 262 3 1> and '/><>* "th. Smith mill

\ big [mprovemeni ovei th thownintln Meiners

oaten K.-Q. L93
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The defendant's other expert, D. B. Hanson, was

equally emphatic in his condemnation of the Meiners

mill, as compared with modern mills. He states that only

two of thru, were ever built, and that he worked on one of

them (Test. X.-Q. 10); that the auxiliary support was

connected at top and bottom to the main frame (Test.

X.-Q. 61); that great difficulty was experienced in tak-

ing off the saws, because part of the machine had to be

taken loose (Test. X.-Q. 8-9); that the straining gear

was defective (Test. X.-Q. 18); that the mill would not

be considered a practical operative mill at the present

day (Test. X.-Q. 16; re-direct Q. 23).

This testimony would seem to dispose of the Meiners

patent. The device therein shown is an awkward, cum-

bersome, unmechanical, impracticable device, which no

modern builder of band-mills would, for a moment, con-

sider the advisability of building. Its defects were lack

of a rigid outside support and sensitive automatic straining

gear. Hence, we assert that Meiners had not the faintest

conception of Smith's invention. The utmost that can be

said of him is that he recognized the great defect in prior

mills; that he saw the necessity of some device for pre-

venting the tilting tendency of the wheels, and we may

even go so far as to say he had an idea of a rigid out-

side support, but was not able to produce one. His so-

called outside support is merely rudimentary and enibry-

otic. It will not produce the result he sought to

produce and which Smith has actually produced.

In the Brophy patent the supports for the upper band-

wheel shaft are moving sliding pieces arranged in a groove

on a horizontal bracket, so as to be moved back ami
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forth from the main frame. The support for the lower

band-wheel shaft is a bracket whose lower end carries the

bearing of the lower band-wheel shaft, and whose upper

end is jointed or swiveied on a center pin to lugs on the

horizontal bracket, attached to the main frame. The

theorv of this construction is, that this support for the lower

shaft may be swung out of the way on the swivel-joiut

when it is required to take off the lower wheels. This is

the same as if Smith had made the lower arm D" of his

outside support to swivel on a joint at the point where it is

attached to the parts D D 1

, so that it might swing on the

joint up and down. Clearly such construction as Bro-

phy's does not furnish a sufficiently rigid outside support.

Hi< sliding supports for the upper shaft, running in

grooves, and his swiveled or hinged support for the lower

shaft bear not the faintest resemblance to Smith's outside

support. In this Brophy patent it is true that the saw

can be removed without breaking it, and without dismem-

bering any part of the frame; but Smith has not attempted

to patent that idea. That might be done in machines

which have no outside support at all. What Smith has

patented is an integral outside support, one of whose feat-

ure- i- Lb that tin,' saw can be so removed. Counsel has

made the mistake oi assuming that a thing which is a mere

incident, isthe sole object of the Smith invention.

Defendant's expert Bell testified as follows concerning

this Brophy machine:

" X.-Ques. 294 In your judgment does the Brophy

patent, Exhibit 36, -how an integral standard, carrying

the fiout bearings of the upper and lower band-wheel

shafl
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A.—No, sir.

X.-Q. 295.—Does the Brophy patent show the hollow

casting D D 1 D2
of the Smith patent?

A. No, sir.******
X.-Q. 298.—Is this bracket marked B in the Brophy

machine a sliding bracket?

A.—Yes, sir.

X.-Q. 299.—What is the object of making it sliding?

A.—So as to shift the vertical position of the saw blades

to or from the center of the machine.

* * * * * *

X.-Q. 303.—Now, taking that bracket B, as found in

the Brophy patent, and remembering that it is a sliding

bracket, do you think that would furnish a sufficiently

rigid outside support for the band-wheel shafts?

A.—It furnishes an outside support, but I cannot say

how rigid it would be.

X.-Q. 304.—The question is whether it would be suffi-

cient?

A.—Well, I hardly think it would be sufficient.

X.-Q. 304.—Why not?

A.—For the reason of the heavy work that is required

of a saw and its supports."

Record, pp. 342-4.

The cut on page 18 of appellant's brief is mislead-

ing. It is a skeleton sketch of only a part of the Bro-

phy mill, showing only one saw, whereas the Brophy

patent shows a gang of band-saws. Its fundamental idea

is to run a plurality of band-saws on a common arbor.

The Prescott patent (Exhibit 24) shows no integral
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outside supports, but only a couple of goose-necks, not

connected together at all, and a telescopic column oper-

ated by a jack-screw.

So far as the state of the art is concerned in regard

to the outside support, the Record shows four styles of

construction, viz.:

First: Machines which had no outside support at all

and no resemblance thereto, or pretense thereof, as for

instance that of Gordon (Respondent's Exhibit 10).

This class includes the largest portion of the 35 patents

in evidence.

Second: Machines in which the wheels were mounted

in the centers of their shafts, such as, Newberry and

Parish, and in which also there was no outsids support.

Third; Machines of the goose-neck type, such as Al-

lington (Respondent's Exhibit 19) and Prescott (Exhib-

its 23 and 24). In these there were two separate outside

supports, not joined together in any way, and therefore

not integral, consisting of U-shaped brackets adapted to

slide up and down.

Fourth: Machines id which there appears in the

crudest form the rudimentary idea of a continuous rigid

outside support, but not in such form as to be practica-

ble. This class includes the patents of Meiners and Bro-

phy.

All of these prior machines were impracticable, and

none of them ever went into extensive use. At this

Stage of the art Smith came upon the field with a con-

tinuous integral outside support in a practicable form. He

bad been making goose-neck machines prior thereto, and

they Were not a success. His new machine proved to be

;i <>Tc;it success.
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That the Newberry, Meiners and Brophy devices are

impracticable and unsalable is admitted by every witness

who was asked the question. We thus find a regularly

graded advance, a step-by-step advance in the art so far

as the outside support is concerned, commencing with no

outside support at all, then advancing to goose-necks; from

there going a step further to the primitive ami rudiment-

ary idea of the outside support, although in an impractic-

able form, and finally culminating in the perfect and

complete idea of Smith's integral outside support as

shown in his patent. Here the wave of advancement

stopped, because perfection had been reached, and we

find no further improvements in the art. As proof of this

we have but to remind the Court, First—That since the

date of Smith's invention, all modern builders of band-saw

mills have adopted a rigid outside support in some form

or other; Second—That all the principal patents on band-

saw mills, issued subsequent to Smith's invention, show his

integral outside support, such as the patents of Wm.

Wilkin (Exhibit 29), Cunningham (Exhibit 31), T. S.

Wilkin (Exhibit 32), Koefoed (Exhibit 2).

There are in the Record many patents which were

issued subsequently to the date of Smith's invention and

after he had communicated it to the world by sending all

over the country circulars and cuts of his mill. It is

remarkable that nearly all of these subsequent patents

show Smith's integral outside support or an equivalent

thereof, hut do not dare to claim it. The same remark is

true of his straining gear. These facts go to prove our

contention.

But let us note some evidence which was given by ap-

pellants' own witnesses.
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The precise contention urged is that Smith's idea of an

outside support does not involve invention, but that it

merely involves mechanical skill, and that it would naH-r

rally and spontaneously suggest itself to any skilled me-

chanic (jiving his attention to the subject. Now counsel

for defendant has himself produced the evidence to refute

this assertion, and it is the evidence of his own witness,

Hanson. Hanson testifies that in 1882 or '3 he saw a

Meiners mill in operation and worked on it, at Chelsea,

Massachusetts. This was one of the oniy tv:o Meiners

mills ever built. He recognizes the fact that an outside

support such as Smith's is an excellent thing. After see-

ing that Meiners mill operate at Chelsea he concluded to

get up a mill of his own and patent it. That patent was

granted October 8,1888 (Exhibit 28); but, strange to

say, it shows no integral outside support nor any pretense

of one. Evidently, therefore, the Meiners mill did not

naturally or spontaneously or at all suggest to Hanson, a

mechanic skilled in the art, the idea of an integral out-

side support. Why not? Simply because there was

nothing in the Meiners mill to suggest it. It required

the faculty of invention for its production.

But further, we find that this same Hanson afterwards

took out another patent (Exhibit 34) dated September

30, 1<S!)(), and the idea of a continuous outside support

did not even, at thai late day, occur to him. On the con-

trary ho used the old sliding goose-nock, which Smith

had discarded two years before.

Tin; conclusion is irresistible. Neither the Meiners

mill nor any Other suggested to Hanson, a mechanic

skilled in the art, the idea of using a continuous outside
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support when he turned his attention to the subject, al-

though he recognizes it as a good thing and is now using

it in "the mills being sold by his firm, E. P. Allis & Co.

It is not often that the evidence in a case presents such

a complete refutation of the contention that a prior de-

vice would suggest the patented device to a mechanic

skilled in the art. We submit that defendant's witness

Hanson has completely demolished counsel's contention,

and that his testimony is conclusive of the issue.

But this is not all. The appellant's other expert, Bell,

testified positively and unequivocally that Smith dis-

played invention in producing his outside support.

We do not care to quote his testimony in detail, but

after a rigid cross-examination he winds up with the fol-

lowing square, point-blank admission

:

" X.-Q. 188.—Well, in your judgment, if Smith's

patent is void for want of invention, then Koefoed's pa-

tent is also void for the same reason, is it not?

"A.—I didn't say it was void for want of invention.

" X.-Q. 189.—You didn't say that Smith's patent was

void for want of invention?

"A.—I didn't say so.

" X.-Q. 190.—Then do you say so now?

"A.—No.

"X.-Q. 191.—Then, in your judgment, his patent is

good for something, isn't it?

"A.—Yes. As I said before, it was good for its spe-

cific combinations.

" X.-Q. 192.—If it is good for its specific combina-

tions, then it must be, and can only be, because he dis-

played invention in producing those specific combina-

tions; isn't that so?
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"A.

—

Yes. It can be called invention."

Record page 325.

If would appear to the casual observer that this testi-

mony should settle the matter. It was given by defend-

ant's chosen expert, who was called for the purpose of

showing the very opposite. He testifies fairly and

squarely and unequivocally that Smith did display the in-

ventive faculty, and this was said by a person who boasted

that he understood what was invention better than any

person then in the room where he was testifying, although

there were then present the Master in Chancery and the

attorneys for plaintiff and defendant. We sincerely

commiserate counsel for the vast difference of opinion

between himself and his chosen expert. Nothing is

more exasperating to an attorney than to have his wit-

nesses differ with him.

We have not yet concluded our argument on the out-

side support, and before doing so it will be necessary for

us to consider Smith's straining gear mechanism. We
can then consider the two together during the remainder

of the argument. We follow this course because the two

inventions go hand in hand. They are both required to

make the perfect successful mill. It is their joint action

that keeps the saw securely on the wheels at the proper

ten-ion all the time during the act of sawing, and that is

the thing which makes the perfect hand-mill.

Smith's STRAINING DEVICE.

When we conic to consider this piece of mechanism,

we are ;it once impressed with its beauty, its delicacy,

its nicety of adjustment, ;ind its wonderful efficiency.
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Its construction is clearly shown by the cut on the adjoin-

ing page. There is no other example found in all the

arts where a machine of such huge proportions, adapted to

perform such pondrous work at such a fearful rate of

speed, is so nicely and delicately and sensitively adjusted.

The machine weighs some 30,000 pounds, is adapted to

cut into merchantable timber sixty odd thousand feet per

day, and runs at the speed of 11,000 feet, or over two

miles per minute, or one hundred and twenty-five miles

an hoar, faster than the fastest carrier pigeon can fly, and

more than three times as fast as an average railroad train

can run. And yet such a machine, doing such work, has

its operative mechanism supported and balanced on thin,

delicate knife-edge bearings that gently sway back and

forth in response to the slightest pressure, working with

the precision of clock work and capable of adjustment by

a child. Was there ever such an exhibition of the union

of delicacy and strength?

And this wonderful piece of mechanism is denied the

credit of invention. Counsel flippantly says that it in-

volved nothing more than mechanical skill, such skill as

an or.lh.ary mechanic acquainted with the art would in-

stantly exercise whenever required. The precise con-

tention is that it would naturally and spontaneously occur

to a mechanic skilled in the art upon turning his attention

to the subject.

On the contrary, we maintain that no mechanic would

ever have thought of such use of knife-edge bearings

merely by virtue of his mechanical knowledge. It re-

quired more than that. It was the flash of inventive

genius that conceived of such use of knife-edge bearings.
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There was nothing in the art to suggest it, no analogous

use of such bearings. Suppose, for instance, one should

attempt to mount the running gear of a locomotive on

knife-edge bearings, would not such a man be pronounced

an idiot? And would not the locomotive, when speeded

to even twenty miles an hour, be rather a dangerous con-

veyance?

Suppose, again, that a man should suggest the removal

of the trunnions or pin bearings of a cannon and the

substitution instead thereof of knife-edge bearings, is it

not plain that the suggestion would be scouted as utterly

impracticable? After a discharge of the piece the recoil

would not be very comforting to the gunner, nor very

healthful for the gun.

Similar instances might be given in the cases of other

machines, but the above are sufficient to show that trun-

nion bearings are not suggestive of knife-edge bearings,

especially in ponderous machines which run at a great

rate of speed and do heavy work. Indeed, a trunnion

Ixaiing is so radically different in construction from a

knife-edge bearing, that the two are not analogous at all.

If this be true, then the trunnion bearings which were in

use prior to Smith's invention could not have naturally,

or spontaneously, or at all, suggested the use of knife-edge

hearings. It required the faculty of invention. It was

a radical departure from pre-existing methods, so much

so thai Smith's partners would not consent to his apply-

ing for a patent until the success of the mill was shown

by practical tests.

Counsel U)Y defandanl says to us you have merely

substituted knife-edges for trunnions. And he then ex-
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tends his hands toward heaven in holy horror and asks if

that small change can be invention.

While it is not true that all Smith has done is to sub-

stitute knife-edge bearings for trunnions, as will be read-

ily seen by reading Claims 5, 6 and 10 of the patent, yet

taking counsel's statement as correct, we assert most em-

phatically that Smith did display invention, because by the

substitution mentioned he obtained a new and highly

beneficial result, and that substitution was not an obvious

one from the old devices, not one which would naturally

and spontaneously occur to a mechanic skilled in the art

upon turning his attention to the subject. On the con-

trary, the substitution of knife-edge bearings for trunnion

bearings in ponderous macbines running at high speed

and doing heavy work, is one not at all likely to occur to a

mechanic. A man would naturally argue that his bear-

ings in such devices ought to be enclosed and firmly

secured in place by a strong journal box, as is shown in

the Parish patent, so as to prevent any disarrangement of

parts; but it would be the idea of an inventor to mount

his rock-shaft on knife-edge bearing without any mechan-

ical means for holding them in place other than the auto-

matic operations of the machine. It matters not how

small was the change, mechanically considered. If a

new and useful result is produced and the change is not

obvious, then invention is present. We shall not stop

now to advert to the new and useful result produced, but

will consider that under another head.

Counsel has referred to several of the patents in evi-

dence to show that knife-edges were known and used in

straining devices prior to Smith. Those patents are Whit-
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ney (Ex. 11), Margedant (Ex.12), Stevens (Ex.20),

Prescott (Ex. 24).

No one of the patents referred to -how •• a rock-shaft

mounted on knife-edge bearing-." which is Smith'- cen-

tral idea. The witness, Bell, substantiates this assertion,

and again differs with his counsel, for in answer to ques-

tion 142. he stated that he did not find in any of the prior

patents a rock-shaft mounted on knife-edge bearings. The

utmost that he could find was knife-edges supporting parts

of the straining device.

The four patents referred to by counsel do not, nor

does any of them, show a rock-shaft mounted on knife-edge

bearings. They show here and there an isolated joint

having a knife-edge, and that is all. It will >ubserve no

purpose of utility to analyze them, and hence we leave

them to the inspection of the Court.

There i-. however, one patent in evidence which d<

-how a rock-shaft mounted on knife-edge bearings. That

isthe patent of Hanson (Exhibit 34). But Hanson was

put into interference with Smith in the patent office, and

the priority of that invention was awarded to Smith, thus

showing that others are eager to patent such a device after

Smith had made the invention.

Now, considering together the integral outside support

and the sensitive -training device, we submit:

That the remit <>l>t<i',,i< <1 !>>/ those two wnclusivi

, ,;,/. na of the pn 8< na of invi ntion.

Thai the introduction of these two feature.- into band-

mills has worked a revolution in the art admit- not ot a

doubt. The fact alone that <ill modem ba /"/-/ntih

///, ita ins this conti ntion.
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The witness Hanson testified as follows:

" X.-Q. 83.—So quite a number of people went to work

to get up mills with knife-edge bearings?

' k A.—Yes, sir.

" X.-Q. 84—And those mills have practically taken

the market since that time, haven't they?

"A.—Yes, sir.

"X.-Q. 85—And those have generally taken the

market?

" A.—Yes, sir.

" X.-Q. 86—There seems to have been a general con-

sensus of opinion among band-mill men that they must get

up mills with knife-edge bearings?

" A.—Yes, sir."

(Record, p. 387).

(Here the witness goes on to give testimony concern-

ing the mill he is making and selling himself, and

admits practically, that he is using therein the two pat-

ented features of Smith's mill, after which the examina-

tion proceeded as follows)

:

" X.-Q. 102—Is it not a fact that nearly all modern

band-mills at the present time, are aiming to have a rigid

outside support, and a sensitive automatic straining de-

vice?

" A.—Yes, sir.

14 X.-Q, 103—Those are the great features in band-

mills of the present date?

" A.—Yes, sir.

X.-Q. 103—And those are the features which give the

present band-mills their value over and above the old

band-mills, are they not?



"A.—Well, that : irse—Yes; I rain extent

it is. although there are quite a good many people run-

ning band-mill- will choose the old band-mills in-

sl id of the new ones

•• X.-Q. 105—Well, there are always people who stick

iie old, and never taK the new?

• A.—Yes, sir; that happens in all kinds of busiue

R 389.)

In view of this testimony given by one of defendai

ju-tified in the contention that

the- new features inv ^niith marked the

_ inning of a new em in the business. No one did the

thing I him. all who come after him recognize its

value and copy it. What sti _ r evidence of invention

i- needed or can be prod" Why did not the idea

som : the numerous mechanics and ex-

ts iu the business Why did it not occur to Hanson,

who -aw the old Meii - mill and probably many others

of equal worthless se ; and after it has occurred to Smith,

who put it t«.» practical use and demonstrated it- vain-

lit that his strongest rival admits that no band-mill

i- now salable without it. why i- it that the inak a : band-

mil.^ _ .whether on th< Pacific ( si or in the

E st, have followed in hi- lead and pat on the mai

mill- embodying - Wh s lant

ran answer thee - - ther hypothesis than

the pr invention, then and then only will he be

- nying Smith's valuable I and al-

lowing hi- own clients - of th

faculties " to gather where another has sowi i to

simulation and - _ the consequen
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which the Act of Congress has prescribed for the unlaw-

ful appropriation of such property."

This is a case where the state of the art shows a series

of inventors all groping to attain a certain result, which

only the last one seemed able to grasp. Although his con-

struction differs from the former but slightly, when con-

sidered in a purely mechanical sense, yet the last of the

series having obtained the long-sought result, which the

others were striving for but failed to obtain, and that re-

sult being new and useful in making a success out of

what was before a failure, he is entitled to a liberal con-

struction of his patent; and the fact that the device has

immediately gone into general and successful use, and

that others manifest a desire to follow him, is sufficient

evidence of invention.

Barbed Wire Case* (143 U. S., 275).

Magowanys. Packing Co. (141 Id., 332).

Valve Co. vs. Crosby (113 Id., 157).

Loom Co. vs. Higgins (105 Id., 591).

Smith vs. Vulcanite Co. (93 Id., 486).

Sayre vs. Scott (63 O. G., 1820.)

In the above case of Loom Co. vs. Higgins the inven-

tion was a loom. All the elements of the combination

were old and well known. The invention consisted

merely in picking out those old elements from the old

machines and combining them into one assemblage,

thereby making a loom which would weave 50 yards a

day, whereas the greatest capacity of prior looms was only

40. It was urged that this involved no invention, but the

Court disposed of it by saving:

"This argument would be sound if the combination
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claimed by Webster was an obvious one for obtaining the

advantages proposed—one which would occur to any me-

chanic skilled in the art. But it is plain from the evi-

dence and from the very fact that it was not sooner

adopted and used, that it did not for years occur in this

light to even the most skilled persons. It may have been

under their very eyes; they may almost be said to have

stumbled over it; but they certainly failed to see it, to es-

mate its value, and to bring it into notice.

Now that it has succeeded, it may seem very plain to any

one that he could have done as well. This is often the

case with inventions of the greatest merit. It may be

laid down as a general rule, though perhaps not an in-

variable one, that if a new combination and arrangement

of known elements produce a new and beneficial result,

never attained before, it is evidence of invention."

This language was approved by the Supreme Court in

The Barbed Wirt Cases (143 U. S., 283), as recently as

February, 1892.

In the case of Gandy vs. Main Belting Co. (143 U. S.,

594), above cited, the invention was a canvas belt, which

proved to be a great success. Many others had essayed

to produce such a belt but had failed. Said the Court:

" In view of the fact that previous attempts, of which

there appears to have been several, to make a practical

canvas belt had been failures, and that Candy had been

experimenting with the subject for several years before

be discovered that a change was necessary in the struc-

ture of the canvas itself, we do not think his improve-

ment is a change of degree Only, or sucb an one as

would have oecnrred to an ordinary mechanic, and onr
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opinion is that it does involve an exercise of the in-

ventive faculty."

And in the above case of Valve Co. vs. Valve Co., it is

said

:

« Richardson's invention brought to success what prior

inventions had essayed and partly accomplished. He

used some things which had been used before; but he

added just that which was necessary to make the whole

a practically valuable and economical apparatus. The

fact that the known valves were not used and the speedy

and extensive adoption of Richardson's valve are facts

in harmony with the evidence that his valve contains

just what the prior valves lack, and go to support the

conclusion at which we have arrived on the question of

novelty."

Appellant's argument is based on the contention that

Smith's combinations are combinations of old elements

effecting no new result, or result different in kind from

what had been effected before. If Smith's result is not

a new one, then the result of Webster's loom was not a

new one. Webster took a lot of old elements and by

grouping them into a new combination produced a loom

which would weave ten yards a day more than the old

looms. That was held to be a new result. Smith has

done more. He has taken a lot of old elements (we may

admit) and by grouping them into a new combination has

made a mill capable of sawing over 50,000 feet of lum-

ber per day, whereas the best of the old mills prior to

him would saw not over 25,000 feet per day. Tins is

certainly as much of a new result as that produced by

Webster's loom.
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We herewith append a brief of authorities bearing on

the question of invention:

" Proof of the previous use of a structure bearing

some resemblance in some respects to the improvement

of the plaintiff and which might have been suggestive of

ideas, or have led to experiments resulting in the dis-

covery and completion of his improvement, will not in-

validate his claim under his patent."

Pinion- vs. 8tiles (5 McLean, 44). Leavitt, 1849.

" Although a person with the whole prior art before

him, might be supposed to find it easy to make the pat-

ented improvement, that fact does not militate against the

presence of patentable invention."

Stainthorp et al. vs. Humiston (1 Fish., P. C, 475).

Hall, 1859.

"There are many cases in which the materiality of an

invention, whether it be a machine or process, can be

judged of only by its effect on the result, and this effect

is tested by the actual improvement in the process of

producing an article, or in the article itself, introduced

by the alleged invention."

Roberts vs. Dickey (4 Brews., 260). Strong, 1871.

" Many a useful and valuable invention has been of a

device so simple and so seemingly trilling that men won-

der thai ii was not made long before. 'Flic inquiry is,

Was SUCh a device before known."

Kirby et ah. vs. Dodgi a- Stevenson ftff'g Co.et <(/.

(is Blatch., 307). Woodruff. L872.

" It is not enough to defeat the novelty of an invention
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that prior contrivances are produced which might, with a

little change, have been made into the patented contri-

vance, though not so intended by the maker."

Cooke et al. vs. Ernest et al. (5 Fish, P. C. 396).

Woods, 1872.

" No more difficult task is imposed upon the Court in

patent causes than that of determining what constitutes in-

vention, and of drawing the line of distinction between

the work of the inventor and the constructor. The

change from the old structure to the new one may be one

which one inventor would devise with the expenditure of

but little thought and labor, and another would fail to ac-

complish after long and patient effort. It may be one

which one, whose mind is fertile in invention, will sug-

gest almost instantaneously when the skilled hand of the

constructor will fail to reach the apparent simple result

by the long and toilsome process of experiment. It may be

one which, viewed in the light of the accomplished result,

may seem so simple as to be obvious almost to an un-

skilled operative, and yet the proof may show that this

apparently simple and obvious change has produced a re-

sult which has for years baffled the skill of the mechanical

expert, eluded the search of the discoverer, and set at

defiance the speculations of inventive genius."

Pearlet al. vs. Ocean Mills et al. (2 Bann. & Ard.,

469). Shepley, 1877.

" Where an apparently simple article was attained only

after various trials and tests, and where many patents had

been granted upon attempts approaching the same object,
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such facts are conclusive of the exercise of patentable in-

vention."

Campbell vs. James et al. (17 Blatch., 42).

Wheeler, 1879.

" Bv the Court—Many chairs have been made that re-

sembled the plaintiff's in many particulars, and which

might easily have been modified so as to embody his in-

vention; but they do not appear to have been so modified

before his tiine. Invention often involves a new result,

first thought of by the patentee; and in such cases the

fact that the mechanical changes he has made are not diffi-

cult, is often unimportant."

Stewart vs. Mahony (o Fed. Rep., 302.) Lowell,

1879.

" By the Court—-Assertion by ingenious and able ex-

perts in the year 1880, after inventions in safes had been

greatly stimulated, of what could have been done by me-

chanical skill prior to 1874, do not press with great weight

on my mind."

Yale Mfg. Co. et al. vs. Norwich National Bank

(19 Blatch., 123). Shipman, 1881.

" By the Court—Much is said in the evidence on the

pari of the defendants as to the obvious character of this

or that arrangement, and that any mechanic would know

enough to do thisorthat. This is the often repeated story

in belittling inventions. The invention consist primarily

in finding out what mechanical operation is necessary to

produce the practical result arrived at. When such

operation 18 hit upon, the mechanical work is easy. It 18

easy, when the mechanical operation is seen, to say that
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it was obvious that certain mechanical arrangements

would affect it: but mechanical arrangements are tried

and tried in vain, to reach a practical result, because the

mechanical operation which is to affect such a result is

not vet seen. In looking at the completed thing, the

mechanical operation is there; but the inventor, though

he knew all about cams and levers, and other mechanical

arrangements, did not have in advance before him, the

coveted mechanical operation."

Wooster vs. Blake et al. (8 Fed.' Rep., 428).

Blatchford, 1881.

"That all the elements of a patented combination may

be singly found in prior structures is not a pertinent fact.

It will not answer to say that any mechanic might have

selected the parts and combined them. * * * The

fact that no mechanic did select and combine the parts

* * * notwithstanding the great need for it, is a suffi-

cient answer to the suggestion."

Dedrick vs. Oassell et al. (9 Fed. Rep., 300). But-

ler, 1881.

"It is alwavs difficult to determine what degree of im-

provement takes a case out of the mere exercise of me-

chanical judgment and puts it in the domain of invention

or discoverv. The general rule upon the subject is that

any change'in the position of old elements, whereby new

and better results are accomplished, is a sufficient exer-

cise of the inventive faculty to warrant the issuing "I

letters patent."

Stocktons. Maddock (W Fed. Rep., 132). Nixon,

1881.
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" When a machine combines the merits of two single

prior machines, and has the advantage of convenience,

simplicity and cheapness, there is sufficient invention

to support a patent."

Fifieldvs. Whittemore, (17 Fed. Rep., 513). Low-

ell, 1883.

" Where the change that the patentee makes over the

prior art was simple, but effective, and other intelligent

and skillful mechanics working toward the same end had

failed to discover it, there is sufficiency of invention ex-

ercised to support a patent." -

Sewing Machine Company vs. Frame (28 O. G. 96).

Butler, 1884.

" Though the difference between a patented thing and

the prior art may be slight, yet if the difference involves

a new and valuable result, it is patentable."

Hancock Inspirator Co. vs. Jenks (21 Fed.

Re]). 911). Brown, 1884.

" Although devices to be found in the prior art closely

approach the patented device, yet if they are devoid of

the features which give life and value to the patented

thing, i here is a sufficiency of invention in the patented

thing, although the change from the prior art be appar-

ently small."

Con, Safety Valve Co. vs. Crosby Steam Gauge and

Valve Co. (113 IT. 8., 157). Sup. (1., L885.

" Although the machine in question may he a simple

one, yet where it is manifest that the inventor accomp-

lished a new and beneficial result by means which other
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people had been near to and apparently wanted to find,

but failed to see, a patentable invention has been made."

Enterprise Mfg. Co. vs. Sargent et al (28 Fed.

Rep., 185). Shipman, 1886.

" On the question of sufficiency of invention, it is by

no means easy to give an entirely satisfactory answer.

Each case must depend upon its own facts and cir-

cumstances. The perplexities which surround such con-

troversies cannot always be solved by an examination of

the adjudicated cases. They serve to illuminate the

paths to be traversed, but he who desires to select the

right one, must depend largely upon his own judgment."

Butler et al vs. Brainbridge et al, (37 0.G., 1124).

Coxe, 1886.

" When it is argued that the change in a patented de-

vice over the prior art requires merely mechanical skill,

then in view of conceded advantages, the fact that no

prior patent suggested the entire combination, and no

skilled mechanic ever thought of the improvement, if a

doubt existed upon the question it should be resolved in

favor of the patent."

Dudgeon vs. Watson et al (29 Fed. Rep. 248).

Coxe, 1886.

" It is not difficult, after the fact, to show by argument

how simple the achievement was, and, by aggregating all

the failures of others,|to point out the plain and easy road

to success. This is the wisdom after the event that often

confutes the invention, and levels it to the plane of mere

mechanical skill."
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ttonal Tooth C .vs. . i ei aL

(30 Fed. K e] 775 Walla . 1887.

We viae now to the last - n involved, viz.:

V.

F INFRINGEMENT.

On this branch of the opine that your Hon a

can hiv it little difficulty. The infringement is not

only palpable and plain, but a wilful, wanton and
\

ent in of complainants* right-, so much so that at

the proper time, if - icure judgment, we -hall -

that such damage- a- may be awarded us be trebled un-

der the statute. Indeed, the record on this point die a a

an; -
i fair dealing and bnsin 38 integrity on the

part of defend; - ra and agents which fairly -

toni- is, and which certainly cannot recommend them

ancellor.

infringement s: Mr. S.

N. Falk, of Humboldt County, California, called at com-

plainants' factory in Cincinnati in the summer of 1889,

wit! sible purpose of purchasing a band-mill.

xamined complainants* mill, obtained

full instructions regarding it- details, and procured from

aplainants', blue print- of the complete working draw-

re built Smith, Q.

and A. .- ao < ss-Q. and A. 257

I ss-Q A. 298 to 308, pp.

II. did not purchase a mill from complain-

but returned to California, and, in the fall

of ] iplained the Smith

mill to Grab the \
:

. - lent and me-
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chanical engineer of defendant, and went with Koefoed

to Hendy'8 shop in San Francisco to examine one of

complainants' mills and take measurements of it. (Test.

of Graham, Q. and A. 144 to 153, pp. 129-30; Koefoed, Q.

and A. 25 to 34, p. 138; Q. and A. 51 to 57, p. 141,

and Q.and A.G8 to 71, pp. 142-3). After such examina-

tion Falk gave to the defendant an order for the mill,

and thereupon defendant made the mill and delivered it

to Falk some time in the fall of 1890. We experienced

some difficulty in proving when this mill was delivered.

We called Graham and Koefoed, vice-president and me-

chanical engineer of defendant, botli of whom, under ad-

vice of counsel, refused to disclose the date of delivery. It

is true that counsel subsequently saw what a blunder he

had made in giving such advice, and months afterwards

when the testimony was about completed, called a Mr.

Ludlow, a young man employed by defendant to make

drawings, who undertook to give the date of delivery of

said mill; but it is apparent from his 8ubordinate posi-

tion in the draughting-room, that he could not of his own

knowledge know the date, and that his testimony on the

subject is necessarily unreliable. We say, therefore,

there is some doubt as to the time when the mill was de-

livered to Falk. whether before or subsequent to Decem-

ber 16 1890, the date of complainants' patent. There is

no doubt, however, that Smith had Bled his application

fol
. the patent on September 24, 1889, and that the de-

fendant knew it was Smith's invention. Falk know it,

and presumably conveyed the information to defendant

Besides, the machine in Hendy's shop examined and

measured by Koefoed before building the Falk mill, had
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prominently marked upon it notice that a patent had been

applied for (Smith's Cincinnati Dep., Ans. 7). It also ap-

pears that Hendy, in Smith's presence, notified defend-

ant of complainants' rights in September, 1890.

It further appears that in January, 1891, after issue of

the patent and before suit, Smith saw Graham at defend-

ant's works and warned him not to infringe. He refused

t<» desist from infringing and announced his determination

to continue.

Immediately thereupon defendant had a cut made of

of their infringing mill and advertised it in *' Pacific

Coast Wood and Iron" (Exhibit A, page 80 thereof), and

as if to accentuate their wrong-doing, they caused this

advertisement to be inserted on the page next preceding

the advertisement of complainants' mill, so that whoever

looked at complainants' advertisement could not help see-

ing theirs.

These facts show a premeditated design to appropriate

Smith"> invention, and the subsequent conduct of defend-

ant confirms such theory. After selling the Falkmill they

built other mill-, but slightly changed the construction of

the -training device. Such change is SO manifestly frivo-

lous and immaterial that it at once shows on its face that

it- sole, object wa- to get all the benefit of Smith's in-

vention without technically infringing his claims.

Both mills, however, made by the defendant are in-

fringement-, the Falk mill and the mill made and sold

after the i-.-uenee of the patent.

So far a- the Falk mill i- concerned there can be no

question as to the infringement. The model thereof

marked " Exhibit Defendant's Mill," made by Mr. Smith,



83

correctly represents the mill in all substantial particu-

lars. It infringes Claims 1, 2, 3, .4, 5, 6 and 10 of our

patent. In fact, it is a servile copy of our mill, except

that the cross-line adjustment of the rear bearing of the

upper band-wheel shaft has been omitted (probably be-

cause the defendants' machinists did not understand its

operation), and the outside support has been cut into two

pieces, and then bolted together, with abutting flanges.

Indeed, we do not understand that counsel for defend-

ant denies the fact that the Falk mill is covered by

said claims of our patent; but argues that the Falk mill

was made and sold prior to the issuance of the patent,

and that, for such reason, no suit can be predicated there-

on. Therein he greviously errs.

If, after application for a patent is filed, and before

its issue, a defendant knowingly builds and sells a ma-

chine covered by the claims of the patent as subsequent-

ly issued, and after the issue of the patent refuses, upon

demand, to cease infringing and threatens to continue so

doing, and advertises his infringing machine, both graph-

ically and verbally, solicits customers therefor, and has

the means at his disposal of building and selling the ma-

chine, in such case a suit will lie against him for an injunc-

tion on the ground of threatened infringement, and it is

immaterial that he has actually not made one of the in-

fringing machines since the issue of the patent.

To warrant an injunction it is not necessary to show an

actual infringement. A threatened infringement, or a

state of facts from which a complainant is justified in

fearing an infringement, is all that the law requires to

sustain a suit for an injunction. The writ is preventive
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not compensatory. It aims solely to prevent future

wrongs, to restrain future infringements. If, therefore, a

record shows such a state of facts as justifies the com-

plainant in apprehending future infringements, then the

suit will lie.

In his work on Patents, at section 676, Mr. Walker

states the general rule as follows:

" Indeed, no injunction can be averted by affirmative

evidence that the defendant has ceased to infringe, even

though coupled with a promise that he will infringe no

more."

This rule of law is quite well settled, as will be seen by

reference to the following cases:

3 Robinson >>,, Patents, § 1191.

Woodworth vs. Stone (3 Sto., 572).

Celluloid ('<>. vs. Arlington (34 Fed., 324).

Con. Oil We// Co. vs. Eaton (12 Fed., 870).

American Bell Tel Co. vs. Gloh Tel. Po.(3lFe<L,

732).

Fracer vs. Midvak Steel Works (38 h/.. 231

WhiU vs. Heath (10 Id., 204).

Merriam vs. Smith (11 Id., 589).

Shaw vs. Lead Company (11 Id., 71 ~>).

Campbell vs. James (2 Id., 338).

Dibbli vs. Augur (7 Blatch., 86).

Henry vs. Stovi Co. (2 B. A: A.. 224).

rdon vs. Anthony ( 16 Blatch., 234).

Jenkins vs. Greenwald (2 Pish., 37).

Chemical Works vs. Vice (11 Blatch., 179).

Losh vs. Hagui (Webst., 200).

California Kl<<-t, ',<<! I Works we. Henzel (48 Fed.

Rep., 375).
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The last cited case is directly in point. It arose in this

circuit and has just been affirmed by the Appellate Court.

There defendant had infringed prior to the assignment of

the patent to the plaintiff. He had not infringed subse-

quent to the assignment. Indeed, he testified that he did

not intend to make any further sales of the infringing

articles. He had a few of them on hand, however, and

advertised them in his catalogue. An injunction was

granted.

Indeed, the Circuit Court for the Northern District ot

Ohio has carried the doctrine so far as to hold that where

a patent has been only applied for, though not yet granted

or issued, a court of equity has jurisdiction in a suit by

the prospective patentee, to grant an injunction restrain-

ing infringements being committed before the patent has

been issued.

Butler vs. Ball (28 Fed. Rep., 7-34).

Of course it is not necessary for us to go so far as that,

because in our case, when the suit was brought, the patent

had been issued and the defendant had not only infringed

(if we may so use the word) prior to the issuance, but

was advertising and threatening and preparing to infringe

after the issuance of the patent. Hence, we are clearly

entitled to an injunction on the ground of threatened in-

fringement, even though the present mill now being made

and sold by the defendant is not an infringement.

But the present mill of defendant is an infringement.

That mill has, since this suit was brought, been patented

by Koefoed (the same Koefoed who purloined Smith's

invention as herein before stated) and will be designated

as
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THE KOEFOED MILL.

We shall first consider the infringement of Claims 1 to

4 covering the outside support. So far as those claims

are concerned the Koefoed mill is identical with the

Smith mill except that the outside support in Koefoed's

is made in two parts and then bolted together, whereas

in Smith's the support is made in one piece. We here-

with reproduce side by side cuts of the two mills show-

ing a front view of the outside column, that of Smith

being taken from Exhibit D, which is complainants'

catalogue, and that of Koefoed from Exhibit A, which is

the advertisement of defendant in " Wood and Iron,"

purporting to represent the style of mill sold by them

after the issuance of our patent.

From these cuts it will be seen that Smith's column is

made in a single piece, while Keofoed's is made in two

pieces with abutting flanges securely bolted together. It

is not pretended that any different purpose or result is

obtained by thus making the column in two pieces and

then bolting them together. No claim for such construc-

tion is made in Koefoed's patent. Indeed, the sole object

appear- to have been an attempted evasion of Smith's

patent and this is a ease where, in the words of Judge

Sage used in the ease of Barnes vs. Ruthenberg (32 Fed.

Rep., Lf>9):

" There is before us an illustration of that ingenuity of

evasion which is not invention and does not avoid in-

fringement."

I defendant would have your Honors believe that Smith's

invention, embodied in Claims 1 to 1, consists in making

his outside support in a single piece or casting. But
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•
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such is not the case. The object of his invention was to

get a rigid support for the front bearings of the band-

wheel shafts, and he merely showed the single casting as

the best means for obtaining that result.

In his specification he says (lines 8 to 13), that one of

the objects of his invention is " to so improve the sup-

porting frame of band-saw mills that the operative parts

may be readily applied in position for use, and, when

once adjusted, they will be firmly and permanently sup-

ported in true alignment."

And again, from lines 25 to 46 of the specification, he

says

:

' k These objects I accomplish mainly by so construct-

ing the frame of the machine that the band-wheels may

be kept in true alignment no matter what tension will be

brought on the saw. In machines of this kind heretofore

constructed the supports for the bearings of the upper and

lower band-wheels were made separate and independently

attached to the supporting frame. The strain of the saw

of course tended to draw the upper and lower band-wheels

at an angle to each other, thereby causing the saw to run

unevenly or require separate adjustment of the upper

band-wheel vertically, as well as what is known as cross-

line adjustment, to make the saw run true after each

straining or slackening of the saw tension. To overcome

these defects I have provided a single casting, which is

fir
' secured to the supporting frame in such manner

as 3ceive the front bearings of both band-wheels."

e patentee then proceeds to describe the particular

iction of his outside support as consisting of a

single hollow casting, comprising the horizontal portion
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D, with flanges for securing it to the main column, and

the two vertical columns or arms D1 and D ,
which re-

ceive and support the front bearings of the band-wheel

shafts; and he then winds up his specification by saving

(lines 35 to 43, p. 3)

:

" I have shown and described what I believe to be the

simplest and best means of embodying my invention, but

it is obvious that many mechanical changes may be made

without departing from its spirits and scope, and I would

hence have it understood that I consider all such

mechanical changes as mere modifications of my inven-

tion.

It is perfectly obvious from the foregoing that the

primary object of the invention was not simply to pro-

vide an outside support consisting of a single casting.

But the object was to provide a stiff, rigid outside support,

so attached to the main column that the saw could be readily

removed and replaced, and be kept at the proper tension

when in operation. By being made continuous and rigid

the band-wheels are prevented from being drawn together

at an angle to each other (see specification), and by being

attached to the main column by the horizontal part D,

between the hand-wheels, the saw can be readily removed

and replaced. Such is the fundamental idea of the in-

vention; and as the best means or mechanism for embody-

ing that idea the patentee specifies a singti hollow easting.

But his invention is not thereby limited toa single hollow

casting, Anv other mechanism which would contain his

invention, whether it he in a single casting or in several

castings bolted together, is within thescopeof the claims.

Such is the provision of tin- law.
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Section 4888 of the revised statutes provides that the

patentee in ease of a machine, "shall explain the princi-

ple thereof and the best mode in which he has contem-

plated applying that principle, so as to distinguish it from

other inventions."

After he has done that he will be protected, however

the torn) of his invention may be varied. He is not re-

quired to describe or claim all the /onus in which his in-

vention may be embodied, but only one form, viz.
:

" the

best form in which he has contemplated using it."

Thus in Murphy vs. Eastman (5 Fish., 306), the pat-

entee had described and claimed his device in an angular

form. The infringer had used it in ^circular form. Judge

Shepley said:

" The patentee does not claim in terms the thing pat-

ented, however its form and proportions may be varied.

But the law so interprets his claim without the addition

of those words. In contemplation of law, after he has

fully described his invention and shown its principle and

claimed it in a form which perfectly embodies it, unless he

disclaims other forms, he is deemed to claim every form in

which his invention may be copied."

And so likewise in LeRoy vs. Tatham (2 Blatch., 486),

Judge Nelson said:

" A change of form is not a substantial change. A

patentee is not confined to the precise arrangement shown

in his patent. Formal changes are nothing; mere me-

chanical changes are nothing. All these may bo made

outside the description of the patent."

See abo to the same effect:

Ives vs. Hamilton (92 D. S.,426).
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Winans vs. Den-mead (15 How., 122).

Brush vs. rw<7<7 (132 U. S., 39).

#eed vs. Smith (40 Fed. Rep., 886).

Manufacturing Co. vs. Bushing Co. (31 A 7
.. 76).

77/'- Accumulator Case (38 7(7., 143).

Smith comes directly within the purview of the law as

thus laid down by standard authorities. He has explained

the principle of his invention as consisting in providing a

continuous rigid outside support to accomplish two specific

results; he has shown the best form of mechanism for em-

bodying that principle, to wit: a casting made in a single

piece, and he has gone further (though the law did not

require it), and specifically stated in his specification

that his invention was not confined to a single casting,

although that was the best form of it.

Defendants have proceeded on the theory that because

Smith shows and describes his outside support as cast in

a single piece, they evade the patent by cutting his east-

ing in two and then bolting the dismembered parts to-

gether. But such theory is erroneous, and as directly in

point we cite the case of Roots vs. Hyndman (6 Fish.,

439).

In that case the patent was for a rotary blower, or

rather a case or shell for a rotary blower. The case or

sln-11 was made in a single piece, and 80 arranged that the

shafts and the abutments carried by them could be re-

moved, without requiring the case to be taken apart. De-

fendant had divided his case (made it in two parts) on

the line of the axes of hi- shafts and abutments, east

flanges on the separate parts and put bolts through these

flanges to bold the parts together, as an integral case.
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This is precisely the same in principle, mutatis mutan-

dis, as what the Vulcan Iron Works have done.

The fourth claim of the Roots patent was for the blower

case, so arranged as to admit of the abutments (or rotary

pistons) being introduced into or removed from the case

without requiring the latter to be taken apart. His Honor

Judge Emmons said, in deciding the case:

11 A machine in all respects like the complainant's,

with the exception of a useless division of the shortened

arcs by casting them in two piece*, would be an infringe-

ment without any doubt whatever."

This decision was affirmed on appeal in Hyndman

vs. Roots (97 U. S., 224), where Mr. Justice Swayne

aptly says:

"The appellees (patentees) * * confine their

claims to improvements in the shell or case of blowers.

* * ::: They say the objects of their invention were to

avoid the necessity of boring out the interior concave sur-

faces of the case, and of facing off or planing the head-

plates, and to render it practicable to cast the entire outside

casing in one piece. * * * The appellant's (infringer's)

case is cast in two parts. * * * * Why is this?

And what are his object and purpose? We can imagine

none but to gather where another had sown, and escape

by simulation and subterfuge the consequences which the

Act of Congress has prescribed for the unlawful appro-

priation of such property. The proofs leave

no doubt in our minds that the appellant is guilty of the

infringement of this claim."

Apply this language to Koefoed's mill. Why did he

make his casting in two parts? What was his object? It
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was to gather where another had sown, and escape by

simulation and subterfuge the consequences which the

Act of Congress has prescribed for the unlawful appro-

priation of such property.

Further, defendant's acts impliedly concede that their

integral standard, although senselessly divided and again

made integral by bolting the severed parts together, is

the equivalent of Smith's integral standard. In the speci-

fication of Koefoed's patent (p. 2, lines 70-6), we find the

following statement:

" The two front member^. C and D, of the main frame

are made separately and are bolted to the front of the

main column B, as shown in Figs. I and II. These

members may abut one upon the other or be bolted

together if required, flanges being provided for that pur-

pox."

As covering that construction Koefoed originally asked

for the following claims, among others, viz.:

"8. In a band-saw mill, as shown and described, the

two outer supporting member.- of the main frame. C and

D,made separately and bolted to the front of the main

column B, a- shown in Figure- I and II of the drawings,

substantially as set forth.

"9. In ;t band-saw mill, a- shown and described, the

two outer supporting members, C and D, of the main

frame, madi separately and abutted together whore they

meet on tfo main column B, and provided with flang

that they can h bolted together if required, in constructing

or U8ing the machine, substantially as hereinbefor<

forth."

Bee Koefoed's File-wrapper.
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These proposed claims were rejected by the patent

office on the patents of Cleveland, 451,100, Cunning-

ham, 427,704, and Wilkin, 406,322, all of which are

subsequent to Smith's invention and show integral outside

supports. One of them, Cunningham, was in interference

with Smith. In that interference priority was decreed

to Smith, and Cunningham took his patent after eliminat-

ing all claim to the Lwo-part integral support, because

that was covered by Smith's invention. One of the

others, Cleveland, disclaimed the invention in Smith's

favor and took his patent without any claim to the in-

tegral standard.

After this action of the patent office and the summary

rejection of his original Claims 8 and 9, Koefoed deliber-

ately canceled them, acquiesced in the decision, and took

out his patent without any claim whatever for the integral

outMe support He thereby admitted that his outside

support was an integral outside support and the equivalent

of Smith's.

Under the well settled rule of law applicable to such

rulings in the patent office and acquiescence therein by

an applicant for a patent, the Vulcan Iron Works can-

not, after their patent has been so issued, claim that their

integral two-part support is not the equivalent of Smith's

single easting.

Shepard vs. Cardigan (116 U. S.,-597)'.

Sergeant vs. Eall,ete\ (114 Id., 86).

LeggeM vs. Avery (101 Id., 258).

Cartridge ('<>. vs. Cartridge Co. (112 Id., 044).

James vs. Campbell (104 Id., 378),

Goodyear vs. Davis (102 Id., 228).
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S Uei vs. Robinson (119 H., .341).

Sums vs. JA-v/ (100 /<?., 072).

Crawford vs. Heysinger (128 A/.. 606).

Now let us take Smith's first tour claims and compare

therewith the Koefoed mill element by element.

Smith's Fibst Claim.

••
1. In a hand-saw mill the combination with the

hand-wheels and main-supporting frame or column, of an

al standard carrying the front bearings of the upper

and lower hand-wheel shafts, said standard being attached

to the front side of said main frame or column between

said hand- wheels, substantially, etc., etc."

It is conceded by defendant that Koefoed's mill con-

tain- every element of this claim, except the integral

standard. It is likewise conceded that said mill contains

a stand ,
which accomplishes all the functions of

Smith's, bin which is made in two parts bolted together;

and, therefore, they contend that it i- not an integral

standard. This contention turn- upon the proper defini-

tion of the w«.nl integral.

The BO-called expert, Bell, called by defendant, who

showed himself to be more of a hired advocate than a

mechanical expert, stated that Koefoed's standard i- not

an integral standard, " because it is in two piece-." Rec-

ord, p. 353, .in-. 363 He admitted thai it performed

no different functions from Smith's standard, accomplished

no differenl result, but accomplished the same result, fur-

nished all the n< ary rigidity, thai tin- two were me-

chanical equivalents, and that there was no question

aboul it. (Cross-Ques. and An-. W8, !"'». 113, 117. 118,
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419, Record, pp. 361-3.) He finally admitted that he

gave a purely technical definition to the word "integral'

(Record, p. 363, Ans. 421), and that there were broader

views announced in different dictionaries (Record, p. 360,

Ans. 405), at variance with his views. In this he re-

ferred to the Century Dictionary, to which his attention

was called, and which defines the word " integral," when

used as an adjective, as follows:

" Integral. A. Relating to a whole composed of parts

spatially distinct (as a human body of head, trunk and

limbs) or of distinct units (as a number)."

Cent. Diet., p. 3130.

We are not in the habit of trying patent cases on dic-

tionary definitions, but in this case we refer to this defini-

tion simply because the expert did so and admitted that

his own definition was at variance therewith. Taking

such definition, we find that defendant's column may

strictly and literally be called " integral." Most un-

doubtedly it is " a whole formed of pa its spatially distinct."

So is Smith's standard. The only difference between

them is in the mode and manner of uniting the parts. In

one case they are united by being cast together in a

mold, in the other, by being bolted together by bolts.

The definition fits each of them equally well.

But we care nothing for definitions or names, when ex-

amining a machine. It is the character of the machine

itself, its principle and mode of operation that we look

for. It is not the name, but the function of a thing, which

determines its character in mechanics. It is in this broad

light that we view the defendant's machine. The material

inquiry is not, what is the name by which its outside sup-
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port is designated, but what is its mode of operation and

the function it performs? Does it do anything different

from Smith's column? Not at all. It does precisely the

same thing. Does it do that thing in any different man-

ner? No. The two devices do precisely the same thing

in precisely the same way. Consequently they are m

law the same thing. If there be any difference between

them, it is not a difference in the result produced nor in

the manner of producing it, but simply and solely in the

form of consPruotim "A change of form is not a sub-

stantial change. A patentee is not confined to the pre-

cipe arrangment shown in his patent. Formal changes

are nothing; mere mechanical changes are nothing. All

these maybe made outside the description of the patent."

(Nelson, J.)

Smith's 2d Claim.

" 2. The combination substatially as specified, of the

hollow supporting column C, and the hollow casting D

D l D 2

,
centrally secured to said column to furnish rigid

supports for the front bearings of the upper and lower

band-wheel shafts."

There cannot be the slightest doubt as to the infringe-

ment of tbis claim, because it docs not in terms call for an

integral standard. It does not use the term integral It

calls for a hollow easting which furnishes rigid supports

tor the band-wheel shafts, and even the technical defini-

tion given by Bell cannot be of any avail to defendant as

against this claim. Undoubtedly the Koefoed mill has

the hollow casting D I

>

! D8
, or its equivalent Bell him-

plf so testifies (Record, p. 363, Ans. 117). Hence, we

aresomewhal curious to know by what ledgerdemaiu of
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reasoning the defendant can avoid the charge of infring-

ing this claim.

Smith's 3d Claim.

"3, A support for the front bearings of the band-

wheel shafts, having the flanged horizontal portion D, to

be secured to the supporting frame, and the vertical arms

I)
1 D\ cast in one piece with said central portion, the said

part D l being bored to receive the adjustable bearings

of the upper band-wheel shaft."

The element italicized is claimed by defendant not to

be in their mill. The other elements are admitted to be

there. Our argument on this claim is but a repitition of

what has already been said. While the element above

italicized is not found in that precise form in defendant's

mill, its mechanical equivalent is there found. Our

claim is not limited to the specific form shown. We have

merely shown that as the best form. The claim covers

all other forms which are its mechanical equivalent. The

case is precisely similar to Murphy vs. Eastman, supra,

where the claim called in specific terms for an angular

ring aroung a brush-head. The defendant had used a

gireular one, Yet, as the two were equivalents, the

Court held that the claim for the one covered the other.

Even at the risk of being tedious we again repeat what

the Court there said.

"The patentee does not claim in terms the thing pat-

ented, however its form and proportions may be varied.

But the law so interprets his claim without the addition

of those words. In contemplation of law, after he has

fully described his invention and shown its principle and

claimed it in a form which perfectly embodies it, unless
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he disclaims other forms, he is deemed to claim every

form in which his invention may he copied.
93

Smith's 4th Claim.

" 4. The combination of the base plate A, cast in a

single piece, the column C, having a flanged base, to be

secured to said base A, the front support for the band-

wheel shafts, consisting of the casting I) D 1 D2
,
and

shield 13\ together forming a supporting frame for band-

saw mills, substantially, etc., etc."

The Koefoed mill has all of these elements, varying

from Smith's only in form. The base plate and main

column are made square instead of circular, as shown in

Smith's patent; but even the technical counsel of defend-

ant would not have the hardihood to contend that such

variation of form would be material. If he did, we

would refer him to the cases of Manufacturing Co. vs.

Bushing Co. (31 Fed. Rep., 76), Brush vs. Julien (38

Fed. Rep., 143), and Brush vs. Gondii (132 U. S., 39);

where it was held that a square is the equivalent of a cir-

cle. As to the remaining elements of the claim, they are

nil found in the Koefoed mill.

We come now to the last point involved in the case,

viz.:

INFRINGEMENT OF STRAINING DEVICE.

This feature i< covered by Smith's 5th, 6th and 10th

claims. It is ;i very simple and effective device, and the

accompanying cut clearly illustrates it. The rock-shaft

(J extends transversely through the center of the hollow

supporting column C, and the central horizontal portion

<,f the hollow outside support 1 >. This rock-shaft has

downwardly projecting steel knife-edges at each end,
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marked g\ which rest in the V-shaped cavities ot steel

plates attached to brackets, one on the interior of the rear

wall of the main column, and the other on the interior of

front wall of the outside column. These knife-edges rest-

ing in the grooved plates constituse the bearings, and the

only bearings of the rock-shaft. Thereby the rock-shaft

has a side tilting motion, back and forth, of an exceed-

ingly sensitive nature, because by such construction fric-

tion is reduced to a minimum, and it requires but slight

pressure to tilt the rock-shaft from side to side. This

pressure is produced when desired by a lever K, attached

to the shaft at right angles midway between the end bear-

ings, and provided at its outer extremity with removable

weights. When a fixed amount of pressure is desired, a

corresponding amount of weight is attached. When it i>

desired to vary the pressure, the weight is varied by ad-

dition or substraction, as the case may be. Xear each end

of the rock-shaft is provided a short arm g, at right angles

thereto, having a step or depression in its outer end, in

which rests the pointed lower end of the vertical rod

which supports the bearing of the upper band-wheel

shaft. It is thus apparent that the bearings of the upper

band-wheel shaft are neatly counterpoised by the pressure

of the weights on the lever K, and the knife-edge Bear-

ings of the rock-shaft, by diminishing friction, provide

an exceedingly sensitive adjustment.

Now let us look atKoefoed's device. He has the lever

and removable weights. He has the transverse rock-shaft,

but at the ends, instead of having the short arms acting

a- seats for the vertical rods supporting the bearings of

the upper band-wheel shaft, he has provided a yoke (/.*.,
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a forked arm) or as called by Smith a " bridle." The

vertical rods rest on these yokes, or rather winged

nuts having knife-edges are attached to the rods, which

knife-edges rest on steel gibs in the yokes. This portion

of the device is a slightly different construction from the

corresponding portion of Smith's device, but accomplishes

precisely the same result, to wit: forms a sensitive anti-

frictional connection between the vertical rods and the

rock-shaft. Smith has perforated the ends of his short

arms to act as seats or supports for the vertical rods with

a minimum of friction. Koefoed has bifurcorated them

for the same purpose. But this particular feature is not

material to the claims, because the claims of Smith are

not aimed to cover it. The essence of his claims consists

of the manner of mounting the rock-shaft.

Now, Koefoed has mounted his rock-shaft in this way:

instead of fixing the knife-edges directly in the rock-

shaft and allowing them to rest in the steel gibs attached

to brackets, as Smith has done, he has placed the knife-

edges in the brackets projecting upwardly, and the steel

gibs in the rock-shaft resting upon the knife-edges a n

- d of /"'/is without in the slightest degree chang-

ing the result accomplished. The accompanying cuts

clearly show the two constructions. They are reproduced

from defendant's Exhibits 45 and 4r>. and are cross-sec-

tions or end view- of the respective devices >h<»\vn in the

Smith and Koefoed patent-.

Il will be seen therefrom that Smith puts his knife-

edge- in the mek— haft and his steel gibs in the bracket-:

thai Koefoed puts his knife-edges on the brackets and his

ateel ribs in the rock-shaft. Thai is the only difference*
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The sensitive straining device in each case is supported

upon knife-edge bearings. No journal bearings of any

kind are employed by either, nor are any compound lev-

ers. This is the valuable contribution that Smith added to

the art. No one ever did it or suggested doing it before

Smith placed his invention before the public.

All that Koefoed has done is to reverse the location of

the parts without changing the result; but this is not in-

vention, nor does it avoid infringement. Says Mr. Wal-

ker (§ 348):

" Changing the relative position of the parts of a ma-

chine or manufacture does not avert infringement where

the parts transposed perform the same respective func-

tions after the change as before."

This is familiar learning and is sustained by the fol-

lowing cases:

Adams vs. Mfg. Co. (3 Ban. and Ard., 1).

Knoxvs. Quicksilver Co, (6 Sawy., 438).

Nail Co. vs. Kail Co. (28 Fed. Rep., 234).

Potter vs. Schenck, (1 Biss., 515).

Consolidated Safety Valve Co. vs. Crosby 8. 9.

and V. Co. (113 U. S., 157).

Now, let us take up each one of these claims in detad.

Fifth Claim.

"5. In a band-saw mill the combination of the sup-

porting frame, the vertically adjustable bearings for the

upper band-wheel shaft, mounted in said frame, the

transverse shaft G, mounted on knife-edge bearing- in

said frame, and having arms gg
l secured upon said shaft

to support the bearings of said upper band-wheel shaft,
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and the weighted lever K, secured upon said shaft be-

tween the knife-edge bearings to counterpoise the bear-

ings of the upper band-wheel shaft, and provide a

sensitive automatic adjustment for the same whereby the

saw is kept at the proper tension."

Koefoed has all of these elements combined together

and accomplishing the same result as Smith's patent. He

has (1) a supporting frame; he has (2) vertically adjust*

able bearings for the upper band-wheel shaft mounted in

said frame; he has (3) a transverse shaft mounted on

knife-edge bearings in said frame; he has (4) the equiva-

lents of our short arms gg\ to wit, the yokes (i. e., bifur-

cated short arms) secured upon said shaft to support the

bearings of said upper baud-wheel shaft: he has (5) the

weighted lever K secured upon said shaft between the

knife-edge bearings to counterpoise the bearings of the

upper band-wheel shaft and provide a sensitive automatic

adjustment for the same whereby the saw is kept at the

proper tension.

He has all the elements of this claim, combined to-

gether in substantially the same way and accomplishing

substantially the same result.

Sixth Claim.

This claim embodies the essential elements of Claim 5,

and adds certain other minor elements, such as the ad-

justing screws <f, the rod k on the outer end of the

weighted level", the cap nut /', and the removable weights.

The Koefoed patent shows all of these additional ele-

ments. Hence, it there he an infringement of the 5th

Claim, there is ;m infringement of the 6th.
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Tenth Claim.

" 10. In a band-saw mill the combination of the col-

umn C, brackets projecting from said column, a rock-

shaft having knife-edge bearings resting upon said

brackets, a weighted lever, and two arms gg
l secured

upon said rock-shaft, with the band-wheel shaft and its

boxes and rods supporting the boxes, said rods resting

upon the arms r///," etc.

Koefoed's patent also shows all the elements of this

claim. It will not be necessary to go over the elements

again in detail. We apprehend that the matter has al-

ready been made sufficiently plain. If the oth Claim is

infringed, then the 10th is also infringed.

Mr. Smith, who examined both styles of mills made by

defendant, and who is a thorough mechanic and expert,

testifies that he finds the combinations of Claims 5, 6 and

10 in both forms of defendant's mill. (Record Q, and

Ans. 87-120, pp. 170-5.) Defendants have not at-

tempted to contradict this testimony, but have positively

confirmed it by applying for and accepting a patent for

the same combinations with some unimportant and un-

necessary elements added. In other words, they have

taken Smith's simple combinations and built upon them,

without varying the principle or mode of operation. Even

if these added features could be dignified by the name

improvements, they would not avoid infringement. De-

fendants have actually done what a learned jurist once

said no mere improver bad a right to do: Put a saddle on

another's horse, and ride the animal without the owner's

consent. The most that the defendant lias done was to

put a " saddle " on Smith's " horse "; or, as Smith puts

it, a " bridle " on his "rock-shaft."
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Take Koefoed's allowed claims (even disregarding those

originally asked for and rejected on Smith's patent and

others subsequent to Smith's invention), omit the added

features, and' we have Smith's combinations pure and

simple. To illustrate, take Koefoed's third claim:

'* 3. In a band-saw mill the (forked or double),

straining lever, having an operating arm, knife-edge

bearings (and crotches), at each end, in combination with

the nuts received into said (crotches), substantially, etc."

Now if we omit the matter inclosed in the brackets,

and remember that the " crotches" are the short arms of

Smith's levers bifurcated to receive the hardened steel

screws, instead of being perforated as are Smith's, we

have Smith's identical combination.

If we omit the the word " forked " from the next to

last line of Koefoed's Claim 4, we have substantially

Smith's Claim 5.

If we omit the word " crotches," or substitute therefore

the words "short arms," we have the combination of

Smith's 6th Claim.

Koefoed's Claim 6 has every element of Smith's Claim

10, with the immaterial feature of making his short arms

or " crotches" detachable and setting the fulcra to one

side instead of at the end. The only difference is that

Smith has added in his claim elements which are also in

defendant's structure but only inferentially in Koefoed's

claims.

In the same way we might read Koefoed's Claims 7, 8

and (

-l These include vwvy feature of Smith's claims

with immaterial additions and formal changes of some of

the parts.
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Indeed, it is hard to resist the conclusion that in pre-

paring his patent Koefoed had Smith's patent before him

and sought industriously to describe a machine which

accomplishes the same result in the same manner as

Smith's, but which he endeavored to make appear differ-

ent from Smith's by changing the names and forms of

certain elements and reversing the parts in certain in-

stances. It is what Judge Sage calls " an illustration of

that ingenuity of evasion which is not invention and

does not avoid infringement."

Said Judge Nelson in Potter vs. Holland (2 Fish., 102)

:

"So long as a patentee's ideas are found in the con-

struction and arrangement of the defendant's machine, no

matter what may be its form, or shape, or appearance, the

party using it is appropriating his invention and must be

held to be an infringer."

It cannot be denied that the Koefoed mill embodies

Smith's ideas of a continuous rigid outside support and a

rock-shaft mounted on knife-edge bearings. Therefore,

it is an infringement, though its form, shape or appear-

ance, be different, and that is all there is in the case.

And finally, to use the language of Judge Blodgett, in

the Electric Case (44 Fed. Rep., 286)

:

" In this as in almost all cases of infringement, there

are slight differences in mode of construction and devices

for the result accomplished by the patent. It is rare that

we find an infringing machine which is copied with Chi-

nese fidelity from that which it is claimed to infringe, but

the infringers always endeavor to escape the charge of in-

fringement by some modification which shall apparently

cause their machine to differ from that of the patentee.
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The essential thing, however, to be considered in all such

cases is, whether the principle embodied and claimed in

the patent has been substantially used by the defendant,

and if we find that it has been so substantially used, it is

the duty of the Court to protect the patentee, however

ingenious may be the mode of infringement."

We submit that we are entitled to a decree.

J. H. MILLER,
M. M. ESTEE,

Solicitors for Complainants.
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examination of the case on its merits. We have added another petition,

marked Petition fob Re-hearing, No. 2, which discusses the case on its merits.

If the Court hold that the first petition is sufficient to entitle us to a re-hearing,

then it will not be necessary to consider the second one. If the Court hold
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IN THE

Circuit Court of Appeals of the United States

for the Ninth Circuit.

VULCAN IRON WORKS,
Appellant,

vs. / No. 111.

SAMUEL R. SMITH et al.,

Appellees.

PETITION FOR RE-HEARING.

No. I.

To the Honorable W. B. Gilbert, Thos P. Hawley and

Hiram Knowles, sitting as the above entitled Court.

We have never heretofore petitioned this Court for a

rehearing in any case; but have bowed with submission

to all its decisions which were adverse to us. It is not

our custom to ask rehearings, but in the case at bar we

are compelled to deviate from our usual practice because

the decision is based on an error of fact into which the

Court was led without any fault of its own, but by the

direct act of the appellant. By reason of that error of

fact, caused by the appellant, we were prevented from

having a fair hearing. This being true, we feel conn-



dent that this Court will grant us a re-hearing if for no

other purpose than to ascertain if the above charge be

true. If on such re-hearina it be found that the charge

is not true, or, if true, did not prejudice our eas*, then

the Court can still reverse the decree and let its former

decision stand without injuring the appellant. Our posi-

tion is that we are entitled to a full investigation of the

matter, and that is all we ask Such investigation can

be had only by a re-hearing. We feel confident, there-

fore, that this petition will be granted, because this

Court certainly cannot afford to allow its decree to rest

under the suspicion even (much less the charge) that it

was obtained through the perpetration of what appears

on its face to be a fraud on the part of appellant.

The error of fact to which we refer consists in this—

that in reaching its conclusion, as announced in the opin-

ion that has been handed down, this Court was led into

the error of considering and treating as a prior patent

one which in reality was subsequent to our invention.

This alone is sufficient to entitle us to are-hearing;

but while we are making this petition on that ground,

we shall also call the Court's attention to certain other

matters which we consider errors and which we claim en-

title us to a re-hearing.

We accordingly in this Petition No 1 present three

particulars wherein we think the Court erred to such an

extent as to entitle us to a re-hearing.

II.

In its decision this Court treated as a prior patent one

WHICn IN FACT WAS SUBSEQUENT TO OUR INVENTION AND CAN
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CUT NO FIGURE IN THE CASE.

This error of fact arose through the affirmative act of

the appellant. At the trial below two patents issued to

DeWitt C. Prescott were put in evidence by the appellant

for the purpose of anticipation and showing the state of

the art. The first is No. 369,881, dated September 13,

1887 (Record 487); the second, No. 416,012, dated No-

vember 26, 1889 (Record 525), and is marked Respond-

ents Exhibit 30 (Record 245). For the purpose of bet-

ter illustrating the Prescott device shown in his later

patent, Exhibit 30, appellant put in evidence a large per-

spective dtawing of the said second Prescott patent, viz.,

the one dated November 26, 1889 (Record p. 274-5),

marked Exhibit 43. We herewith file with the clerk a

photographic reproduction thereof as offered in evidence

for the inspection of your Honors.

When the appellant came to make up its record on

appeal, it inserted therein a blue-print of the mechan-

ism shown in this drawing, Exhibit 43, but gave it the date

of the earlier Prescott patent, viz.: September 13, 1887. By

comparing the photograph of the original Exhibit, here-

with filed, with the blue-print appearing in the record

between pages 566 and 7, it will be seen that the appel-

lant in making up its Record erased from the original

Exhibit its true date, November 26, 1889, and substituted

therefore the false date, September 13, 1887, thus making

the Prescott patent of 1889 appear to be the Prescott

patent of 1887. It is apparent that this was deliberate

and intentional. A blue-print is a photograph, and a

photograph is an exact reproduction of the object pho-

tographed.
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It is inconceivable, therefore, that in photographing

the drawing of the later Prescott patent, on which ap-

peared its own date of November 26, 1889, the operator

could have reproduced something which was not on the

drawing, viz.: the date of the earlier Prescott patent. Septem-

ber 13. 1887.

The original Exhibit 30, from which the blue-print

was made, bears on its face its own distinctive lettering

of the parts and the following words in the lower right

hand corner, viz.: " Be Witt C. Prescott. No. 416,012.

Nov. 26, 1S89 (Exhibit 30)."

The blue-print in the record, which purports to be a

cop3T of the same, reproduces accurately the mechanism

of the drawing Exhibit 30, but shows a different lettering

of the parte, viz. : the lettering of the earlier Prescott

patent, and also the following words in the lower right

hand corner, viz.:
u De Witt C. Pnscott. No. I &8L

Sq*. 13, 1887."

It is clear that the party who made this blue-print had

before him the two Prescott patents; he reproduced the

mechanism of the second one, but omitted the lettering

date, and number, and then added the lettering, da:

and number of the earlier patent. In this way the lak

patent is made to appear as being the earlier one. This

could not have been accidental. It was manifestly de-

liberate and intentional. If that is true, then it was a

fraud upon this Court which ought to be i: .rated.

We do not know who is the guilty party. We have only

a suspicion on the subject We d< *r. to ab-

ve appellant's counsel from any connection with the

fraud. We know that they would not countenam
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practices. The only complaint we have against them is

one of carelessness in allowing their record to contain a

false drawing. It was their duty to see that the record

was correct, and at page 59 of their brief they refer to

said blue-print as being a correct representation of the

earlier Prescott patent, But this fact still remains, that

a grave error has been committed, which largely influ-

enced the decision of this Court. The erroneous im-

pression that the blue-print in question represents the

Prescott patent of 1887 was a controlling feature in the

decision of the Court. Therefore we are entitled to a

re-hearing, and we think that appellant's counsel ought

to join with us in requesting the same. Otherwise they

would appear to be willing to profit by a wrong which

they would scorn to personally perpetrate. But that is

their concern, not ours. We proceed to show that our

rights were prejudiced by the false blue-print.

In that behalf ice assert that the said blue-print teas one

of the controlling facts which induced the decision in this case,

and that result was due to the false date printed on said blue-

print, wherebxj this Court was induced to believe that the Pres-

cott patent in question was issued September 13, 1887, whereas

it teas not issued until November 26, 1880.

The decision of this Court is based largely on the

Prescott patent. It is a controlling feature in the case

The patent is referred to in this written opinion as
u No.

369,881 of September 13, 1887;"* but it is manifest from

the context of the opinion that the reference was to the

mechanism of the later patent, " No. 416,012 of Novem-

ber 26, 1889." This is confirmed by the oral statement

of His Honor, Judge Gilbert, made to the writer of this
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petition in the presence of the appellant's counsel, to the

effect that he used ani referred to the said blue-print in

writing the opinion- and that the patent rehich he referred to

therein so frequently as the Prescott patent icas the one repre-

sented by said blue-print, bearing the date September}?,, 1887

In other words his Honor was led to believe that the

later patent of Prescott was the earlier one. and that be-

lief was caused solely by the false date on the blue-print.

Of this there can be no manner of doubt, for we have

the information directly from his Honor himself.

Of course the later Prescott patent is not early

enough to affect our rights, being issued subsequently

to the date of our invention and while our application

for a patent, was pending.

It appears from the record, and is not denied, that

sometime prior to November, 1888, Smith made sketches

of his invention. On November 1, 1888, he ordered

working drawings made; on November 10, 1888, patterns

were made for the castings; on November 21, 1888, the

working drawings were completed; on December 20,

1888, a Mr. Ford inspected the drawings and ordered a

mill; on February 18,1889, the machine was sold to

Ford; on April 8, 1889, the mill was set up in the shop

at Cincinnati and photographed; on April 12, 1889, the

Erst mill was shipped to Ford; on April 25, 1889, the

machine was put into actual operation, and ever since

thou the appellants have been making and selling simi-

1;„ machiues; on September 24, 1889, Smith filed his

application for a patent.

See Deps. of Smith, Hanharl and Myers. Record pp.

12. 55-6, 5S-G0.
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From this it will be seen that the date of Smith's in-

vention was as early as November, 1888. As the second

Frescott patent was not issued until November 26, 1889,

it cannot be u 5ed to limit the scope of Smith's claims.

It is not a prior patent .

Hence the motive on the part of appellant in endeav-

oring to make the Court believe that the second Pres-

c;)tt patent was issued in 1887.

It will doubtless be said by appellant's counsel that

we were not prejudiced by the false date on the blue-

print, because the earlier Prescott patent is in itself suf-

ficient to sustain the decision of this Court. Our answer

to this is two-fold:

First— The earlier Prescott patent is not sufficient to sus-

tain the decision..

Tbis we shall discuss later on, in our petition, No. 2.

Second

—

Whatever the earlier Presscott patent shows, the

fact remains that the decision of this Court is not based on

that patent, but on a later one, andfor that reason ice are en-

titled to a re- hearing.

We are not now arguing the merits of the contro-

versy. We are not now enquiring whether the earlier

Pivsc. tt patent is sufficient to sustain the decision.

We say we are entitled to a re-hearing, in order that we

may have an opportunity to argue those questions. As

the c^se now stands, it was decided on a false hypothesis.

The major premise of the syllogism is shown to have

been unsound. Hence the conclusion, as based on such

premise, is likewise unsound. Whether or not the same

conclusion would have followed, had a different premise
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been substituted for the false one. remains to be seen.

Ihis Court has not considered that question, and we are now

asking a re-hearing in order that it may be considered.

As a matter of right it seems to us that we are entitled

to a consideration of that question by the Court, and if

so entitled, how else can it be had than by a re-hearing?

Indeed the matter seems to us to be a plain proposition.

Here is a case where a defendant offers in evidence

two alleged prior patents for the purpose of avoiding the

patent sued on. In deciding the case the Court pays no

attention to the first of said two patents—does not con-

sider it at all—but holds that the second of said two

patents is sufficient to avoid the patent sued on, and

renders judgment accordingly. Subsequently it is shown

that said second patent is not prior, but subsequent to the

plaintiff's invention, for which reason it cannot antici-

pate or avoid the patent sued on. Hence it would ap-

pear proper that there must be a re-hearing, in order

that the Court may consider the effect of the first of

said two alleged prior patents upon the patent in suit.

Certainly this Court must consider that question at some

time, for it never has considered it, so far as now appears.

Will the Court consider \texparte
)
without further hear-

ing, or will it consider the question on a re-hearing

proper, where it can bave the benefit of full oral argu-

ments? And are we not as litigents entitled to such

re-hearing? We feel convinced that, if we are granted

an opportunity to argue the question orally and to show

the differences between the first Prescott patent and ours

b\ models and illustrative drawings, we can show that

we are entitled to an affirmance of the decree. But
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bear in mind, we are not now asking the Court to change

its decision or to commit itself in any way whatever.

We are merely arguing that the decision rendered is

based on a false hypothesis, caused by the affirmative

act of appellant in putting a false date on a drawing

(which act we say was apparently intentional, but

whether intentional or not, was undoubtedly prejudicial

to our rights), and, therefore, the whole case ought to

be re-argued with the true and real facts before the

Court. If, upon such re -argument, the same result fol-

lows as now exists, well and good, let it follow, and we

will bow to the decree of the Court. But until that

time we feel that we have been unjustly dealt with, and

have not had that fair and full hearing to which, in com-

mon with all litigants, we are under the law entitled.

We are not now complaining of the conclusion reached

by the Court upon the premises which it assumed to be

true. For the purposes of this argument, it may be as-

sumed that said conclusion is correct. If the second

Prescott patent had, as matter of fact, been prior to our

invention, it might have limited the construction of our

claims on the straining gear, because, while said second

Prescott patent does not show a rock-shaft mounted on

knife-edge bearings, it does show a system of compound

levers mounted on knife-edge bearings for accomplishing

the object accomplished by our patent. For these

reasons we repeat that we would not complain of the

Court's conclusion if its premises were true. Bat its

premises are not true. The second Prescott patent is

not prior to our invention. On the contrary it is subse-

quent and for that reason cannot limit our claims or
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affect them in any way. Our complaint is directed

against the appellmt, who, by placing a false date on

the blue-print, ante-dated it to 1887, and thereby led

the Court into an error of fact, which controlled the

decision.

We submit that every principle of justice demands

that we be granted a re-hearing for the purpose of showing

that under the facts, as they actually exist in this case, it is

probable that the decision will be different from that rendered.

We are not at this time asking the Court to change that

decision, nor to commit itself to any particular ruling.

We are merely asking for an opportunity to be heard on

a question which has not been considered by the Court,

and a consideration of which was prevented by the im-

proper conduct of the appellant.

II.

Error of the Court in not affirming the decree as to

MILLS MADE AND THREATENED TO BE MADE BY APPELLANT AFTER

THE STYE OF THE MILL MADE FOR AND SOLD TO N. H. FaLK.

Under this head we insist that the decree should have

been affirmed, at least in part, even when the construc-

tion is given to our claims which was given by the decis-

ion rendered. That is to say, assuming for argument's

sake, that the reasoning of the Court's opinion as ren-

dered is correct, and that the limitation must be put on

our claims there indicated, the result will follow that the

decree should bo affirmed instead of reversed.

It appears from the testimony that the appellant had

made and sold two styles of band-mills. The first is

known as the Falk mill, or mill made by Falk; the sec-
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ond as the Koefoed mill. The firs': was copied from

Smith's mill and made before the Koefoed patent was

applied for. That mill was sold to N. H. Falk. In its

subsequent mills the appellant changed the mechanism of

its straining gear and substituted that shown in the

Koefoed patent, having in the meanwhile applied for a

patent on the device.

This Falk mill is represented by the large model

marked " Complainant's Exhibit Defendants' Mill," which

model correctly represents the mill. (See Record p. 37).

In that model and in the Falk mill the identical strain-

ing device shown in Smith's patent is used. It shows a rock-

shaft mounted on knife-edge bearings, the knife-edges

being let into the shaft upon the lower side at either end

and the fulcra being formed in brackets attached to the

inside of the column. It also shows the supporting rods

for the upper band-wheel bearings terminating in a point

and resting in steps formed in the outer ends of short

arms attached to the rock-shaft.

The language used by the Court in describing the

straining gear of Smith's mill applies precisely and in

every detail to the Falk mill as well as to Smith's, for the

two are identical, so far as the straining device is con-

cerned.

In the second mill which the appellant built the form

of the straining device shown in the Falk mill was

.•handed to that shown in the Koefoed patent. At pres-

ent, however, we are dealing solely with the Falk mill.

The drawings for that mill were made in September,

1890 (Record 226). The mill was finished in about a

month or six weeks afterwards (Id. 230) and was deliv-
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ered to Falk during the month of October. 1890 (Id. 231).

It was doubtless not paid for until after January. 1891,

as it is the custom with manufacturers at San Francisco

to give sixty days or more credit

The mill gave satisfaction, and thereupon appellant ad-

vertised the same and solicited orders, which advertia

ment was running until after January. 1891. (See Com-

plainant's Exhibit A. being advertisement from a period-

ical called i: Wood and Iron ").

Smith's patent was applied for on September 21. 188

Claim 5. which is the principle claim involving the strain-

ing device, was allowed on October 1, 18S9 (Record 440 ).

On November 18, 1890, the formal notice of allowance

was given by the Patent Office (Record 459) and on De-

cember 16. 1890, the patent was issued. (See patent).

It will thus be seen that, while the complainants appli-

cation for a patent was pending in the Patent Office and

one year after the allowance of the claim in controvert

but about six weeks before the patent was actually issued.

the appellant made and sold a band-mill, which is. under

the decision of this Court, an infringement, and after

the issuance o p the patent appellant advertised similar

mills for sale, solicited orders, and threatened to con-

tinue such manufacture and sale. These facts entitle

to an injunction against further manufacture and sale

of mills similar to the Falk mill, and since this appeal is

merely from that portion of the decree granting an in-

junction, we are entitled to an affirmance. While we

may not be entitled to a decree for damages for the mak-

l and Belling of the Falk mill, be- it waa made and

Id prior to the date of our patent, still we are clearly
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entitled to an injunction against future sales of such

mills. The law on this point is clear.

If, after application for a patent is filed and its claim

allowed, but before its actual issue, a defendant knowingly

builds and sells a machine covered by the claims of the

patent as subsequently issued, and after the issue of the

patent refuses, upon demand, to cease infringing and

threatens to continue so doing, and advertises his infring-

ing machine, both graphically and verbally, solicits cus-

tomers therefor, and has the means at his disposal of

building and selling the machine, m such a case a suit

will lie against him for an injunction on the ground of

threatened infringement, and it is immaterial that he has

actually not made one of the infringing machines since

the issue of the patent.

To warrant an injunction it is not necessary to show

an actual infringement. A threatened infringement, or

a state of facts from which a complainant is justified in

fearing an infringement, is all that the law requires to

sustain a suit for an injunction. The writ is preventive,

not compensatory. It aims solely to prevent future

wrongs, to restrain future infringements. If, therefore, a

record shows such a state of facts as justifies the com-

plainant in apprehending future infringements, then the

suit will lie.

In his work on Patents, at section 67tf, Mr. Walker

states the general rule as follows:

" Indeed, no injunction can be averted by affirmative

evidence that the defendant has ceased to infringe, even

though coupled with a promise that he will infringe no

more."
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This rule o? law is quite well settled, as will be seen*

by reference to the following cases:

3 Robinson on Patents, § 1191.

Woodworth vs. Stone (.3 Sto., 572).

Celluloid Co. vs. Arlington (34 Fed., 324).

(7o7i. CW WeU Co. vs. JEfcfcm (12 Fed., 870).

American Bell Tel. Co. vs. Globe Tel. Co. (31 Fed,

732).

.Facer vs. Mdvale Steel Works (38 Jd., 231).

White vs. Heath (10 /J., 291).

Merrian vs. flWiftA (11 /rf., 589).

Shaw vs. .Lead Company (11 /<?., 715).

Campbell vs. Ja??ies (2 i#., 338).

Di&We vs. .4w#ur (7 Blatch., 86).

flercry vs. Stove Co. (2 B & A., 224).

(Torricm vs. Anthony (16 Blatch., 234).

Jenkins vs. Greenwald (2 Fish., 37).

Chemical Works vs. Vice (14 Blatch., 179).

ZosA vs. fli^iie (Webst., 200).

Sawyer vs. Tfcrwer (55 Fed. R., 981).

California Electrical Works vs. i/e/^e/ (48 Fed.

Rep., 375).

The last cited case is in point. There defend-

ant had infringed prior to the assignment of the- patent

to the plaintiff. He had not infringed subsequent to

the assignment. Indeed, he testified that he did not

intend to make any further sals of the infringing

articles. Be had a few of them on hand, however, and

advertised them in his catalogue. An injunction w

granted. This case lias been affirmed on appeal by this
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Court (Henzelvs. California Electrical Works, 55 Fed. R..

755).

Indeed, the Circuit Court for the Northern District of

Ohio has carried the doctrine so far as to hold that

where a patent has been only applied for, though not yet

granted or issued, a court of equity has jurisdiction in a

suit by the prospective patentee, to grant an injunction

restraining infringements being committed before the

patent has been issued.

Butler vs. Ball (28 Fed. Rep., 754).

Of course it is not necessary for us to go so far as

that, because in our case, when the suit was brought, the

patent had been issued and the defendant had not only

infringed (if we may so use the word) prior to the issu-

ance, but was advertising and threatening and preparing

to infringe after the issuance of the patent. Hence, we

were clearly entitled to an injunction on the ground of

threatened infringement, even though the Koefoed mill

be not an infringement.

It must be remembered that, under the act creating

the Circuit Court of Appeals, an appeal can be taken

from that part only of an interlocutory decree ichich grants

an injunction. Those portions of the decree sustaining

the claims, adjudging infringement and awarding an ac-

counting, must stand until reversed on appeal from the

final decree. Only the portion awarding an injunction

can be questioned. This being true, if there is any

ground whatever or any theory under which the injunc-

tion can be sustained, the decree will be affirmed. Such

is the case here. The injunction against making and
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selling mills similar to the Falk mill was proper, and ap-

pellees were clearly entitled thereto. Consequently the

decree should be affirmed.

This is simply a case where a defendant has made two

styles of machines, both of which the lower Court holds

to be infringements. On appeal this Court holds that

one is an infringement and the other is not. In such

case the decree for an injunction cannot be reversed. It

must hold good as to the one which is an infringement.

The decree does not mention any specific mill, but runs

against all mills that are infringements. The record shows

one mill that is an infringement, and that is sufficient.

This Court may in its decision express an opinion as to

whether the Koefoed mill is an infringement, and that

opinion will have controlling weight with the lower

court when the accounting is had, and may operate to

release such mill from the accounting; but that is all this

Court can do in the matter. It cannot set aside the in-

junction against a mill which, by its own decision, is not

only a plain infringement, but a servile cupy of com-

plainant's mill.

If this decree of reversal as rendered stands, then the

Vulcan Iron Works can continue making mills like the

Falk mill, and, indeed, can copy our mill in its minutest

details. They have already made and sold one. They

have advertised and threaten to sell others. They have

the drawings and patterns and all other necessary means

and appliances for carrying out BUch threat. They arc

under no injunction. They can at once begin to make

mills like the Falk mill. We submit that such result

would entail the gravest hardship upon us and operate
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as a great injustice. Only a re-hearing can prevent this,

and we submit that this petition should be granted, even

if this Court should adhere to the views already an-

nounced in its decision. The reversal of the decree ap-

pears to have been an act of inadvertence. There should

have been an affirmance.

IIL

But in any event it was error to reverse the decree

in its entirety.

The decree appealed from is interlocutory. It adjudges

that the patent is valid, that it has been infringed,

awards an injunction, and orders an accounting of damages

and profits. Prior to the creation of this Court no appeal

could be taken from such a decree or any part thereof,

(Iron Co. vs. Martin, 132 U. S., 91.) But by the Seventh

Section of the Act creating this Court the rule was so

far changed as to allow an appeal from preliminary

orders granting injunctions and those portions of interlocu-

tory decrees which grant injunctions. All other portions of

such decrees are unappealable. They can be reviewed

only on appeal from the final decree. Since an appeal

can be taken from that part only of an interlocutory decree

which awards the injunction, it follows conclusively that said

part anly of such decree can be reversed. AJ1 other portions

of the decree must stand until a final decree is entered.

Any attempt of this Court to pass on any other portion

of an interlocutory decree, save that portion granting an

injunction, would be beyond its jurisdiction.

These matters have been definitely settled by the case

of
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Columbus Watch Co. vs. Bobbins (52 Fed. Rep..

337.

That decision was rendered in the Court of Appeals

for tin Sixth Circuit by Judge Jackson, now a member

of the Supreme Court. In the opinion he said:

" It admits of no question that the entire decree of thi

Circuit Court was not appealable either under the sixth section

of the Act of March 3, 1891, or under the precious provisions

of law.
******* It was not final but in-

terlocutory in its character, and subject to the further

and future control of the Court below, and that Court

properly denied an appeal from the entire decree, and al-

lowed it only from so much thereof as related to the injunc-

tion as authorized by section 7 of the Act of March 3,

1891. This limited appeal from a part of the interlocu-

tory decree clearly did not remove the whole cise or the

entire decree from the Circuit Court to this Court, It

only brought up for review the question whether the

action or order of the Circuit Court granting the injunc-

tion was proper or improper. This Court, by virtue of

that appeal, has before it for determination only the

question whether that injunction should be sustained or

dissolved. The cause is still pending in the Circuit

Court upon all other questions and matters involved in

the litigation.

The Act of 1891, § 7, permits an appeal from an inter-

locutory order granting or continuing an injunction. The

sent appeal is allowed and taken from such an order,

and its legal effect and operation is to remove from the

trial Court to this Court only that part of the & hich

tie* to thi injunction. That part of the interlocutory
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decree is before this Court for review. The lower Court

has no further control or jurisdiction over that subject

until it receives the mandate of this Court affirming or

reversing its order granting the injunction. But all other

parts or portions of the interlocutory decree, such as those re-

lating to the validity of the reissue patent, and its infringe-

ment, and the questions that may arise upon the account

ordered to ascertain damages and profits, have not yet left the

jurisdiction of the lower Court. That Court may hereafter

change its interlocutory decree on the very questions

this Court is requested to decide finally. For aught that

appears or is known to this Court, the lower Court may

have already done so. But suppose this Court should

decide the merits of the case, its decision of matters or

questions not before it for review, under the present

appeal, icould have no binding force on the lower Court, and

might be wholly disregarded when that Court comes to a final

hearing of the cause. Nor would the premature decision

of this Court upon questions not properly before it pre-

vent either side from taking an appeal from the final

decree of the Circuit Court when such a decree shall be

hereafter rendered.

Such a course of practice and procedure as this Court

is requested to pursue, in respect to matters not properly

before it, involving the exercise of original jurisdiction,

would be attended with great confusion and perplexity,

and would greatly embarass the orderly administration of

justice. It is contrary to all precedent and entirely out

of harmony with the federal judicial system of the

United States. Under that system, original jurisdiction

can only be exercised by the courts on which it is con-
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ferred by the constitution or laws The blending of

original and appellate jurisdiction is not sanctioned by

either the constitution or laws of the United States.

Sound principle, as well as wise public policy, require

that original and appellate jurisdictions should be kept

distinct and independent. To blend them or allow one

Court to exercise both, would be attended inevitably

with evil and mischievous results. It would doubtless have

been ivell if, in the creation of this Court, the seventh section

of the Act had permitted or authorized an appealfrom inter-

locutory decrees sustaining the calidity of patents and adjudg-

ing their infringement., so as to obviate in many cases, the

taking of expensive accounts and the delays incident

thereto. This has not, however, been done, as we construe

the Act of March 3, 1891, and it is not in the power of this

Court to afford relief, such as the present application seeks to

secure.

In our view of the subject, this Court cannot properly

comply with or accede to the application of the parties, for

the reasons already stated, that the appeal as allowed and

taken does not bring up for review anything more than that

portion of the interlocutory decree which granted the injunc-

tion, and that to consider and finally decide other matters not

covered by or included in the appeal would involve the exercise

of original jurisdiction, when this Court, under the law of its

creation is restricted and confined to the exercise of appellate

jurisdiction ."

Subsequently this case was certified up to the Supreme

Court, but the certificate was dismissed on account of

irregularity, and that tribunal has never passed on the

ca
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Columbus Watch Co. vs. Robbins, 63 0. G., 154.

The same views were announced in Blount vs. Socitie,

etc. (53 Fed. Rep., 99).

We submit, therefore, that it was error to reverse the

decree in toto. All that the Court could do in any event,

was to reverse that part of the decree awarding an injunc-

tion.

In Jones vs. Munger (49 Fed. Rep., 61), an appeal was

taken from an interlocutory decree, and the same was

heard on the merits without objection from the appellee.

The Court found that there had been no infringement

and reversed the decree in toto, remanding the case to

the lower Court with instructions to dismiss the bill. A

petition for rehearing was filed, in which the Court was

asked to vacate its former ruling and dismiss the appeal

on the ground that an interlocutory decree in a patent

case is not appealable.

The Court of Appeals for the Fifth Circuit held that

the objection came too late because the appeal had been

already heard on the merits •' without objection on the

part of the appellee," but did hold that it was error to

have reversed the decree in toto. Accordingly they set

aside the order reversing the decree in toto and entered a

new one directing the en use " to be remanded to the Circuit

Court with instructions to dissolve and dismiss the injunc-

tion granted in said Court."

We are nut now asking for such modification of the

decision herein. We are asking for a re-hearing, and in

support thereof we point out the above error among

others, Upon such re-hearing the entire case can be re-
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investigated, in the light of the points raised in this peti-

tion, and the proper order entered. There are numerous

novel and perplexing questions raised, questions which

have never been passed on by this Court nor yet by the

Supreme Court. We ask an opportunity to present them

to this Court upon a full hearing and opportunity for

oral argument, and that is all we do ask at this stage of

the ease, simply an opportunity to argue those questions

of law. We submit that it is a reasonable request, that

the appellant's rights will not be prejudiced by granting

it and that the appellees are entitled to it. We cannot

believe that this Court will deny it.

The falsifying of the record by appellant to the preju-

dice of the appellees, the oversight of the Court in re-

versing the decree, when, by its own decision, the patent

was valid, and one of the mills made by appellant (the

Falk mill) was an infringement, and the error of the

Court in reversing parts of the decree over which it had

no jurisdiction, are. in our judgment, ample grounds for

a re-hearing. If not, then we must admit that we have

misconceived the theory of re-hearings and do not know

when they ought to be granted.

All of which ectfully submitted,

JOHX HEXRY MILLER,

For Appelk







Undoubtedly this Court may and would call for a re-argu-

ment when doubts are ascertained, which it is supposed may be

removed by further discussion at the bar.

Chief Justice Taney.

PETITION FOR RE HEARING

No a.

Addressed to a consideration on the merits of the questions involved in

the decision rendered by this Court.
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PETITION FOR RE-HEARING.
No 2.

This petition, No. 2, is addressed to the merits of the

controversy, and is based on the theory of error in the

construction given by the Court to the claims of the

Smith patent. If the Court should be of the opinion

that the preceding petition, No. 1, is sufficient to justify

a re-hearing, then it will not be necessary to consider

this petition, No. 2, at all, and a consideration of the

matters presented may accordingly be reserved for the

argument on the re-hearing. If, however, the Court

should hold otherwise, then we invite attention to this

second petition. We do not belive that the Court will

ever reach this stage of the case, because we are confi-

dent a re-hearing will be granted on our petition, No. 1.

We present this petition, No. 2, solely out of an abund-

ance of caution. The matters therein discussed must

necessarily be presented at some time, either now or on

the re-hearing itself. If they are not necessary at this

paiticular time, your Honors can discard from considera-

tion what follows herein.

ARGUMENT.

There are two sets of claims in the patent, which are

involved in this controversy. The first comprises claims

1, 2, 3 and 4, relating; to the outside support] the second,

claims 5, 6 and 10, relating to the straining gear. We

shall consider these claims seriatim] but before doing so,

a word or two generally on the subject of band-mills

will materially assist us and tend to simplify the prob-

lem before us.
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There is, generally speaking, but one fundamental

mechanical problem in a band-mill, and that is to keep the

saw taut on the wheels at all times, notwithstanding the vary-

ing conditions to which the mill may be subjected.

It is manifest that there are three great difficulties in

attaining this object. In the first place, under the strain

of the saw, when running, the wheels have a tendency

to tilt towards each other. When that occurs, of course

the saw slackens and no longer remains taut on the

wheels Secondly, when an unusually heavy load is

placed on the saw, there is a tendency to twist or wrench

the bearings of the band-wheel shaft laterally or in a

cross-line; and, thirdly, when the saw heats up from ex-

cessive friction, it expands and thereby becomes loose on

the wheels.

Prior to Smith's invention many fruitless attempts

had been made to overcome these difficulties. Smith

was the first to succeed in overcoming them. By so

doing he gave to the world the first practically success-

ful band-mill. This is evidenced by the facts shown in

the record, that not one of the prior mills was practical

or successful as compared with those of the present

time, and that immediately after the introduction of

Smith's mill, all users of band-mills adopted his ideas.

We maintain that those two cardinal facts are shown by

the record.

Smith remedied the first of the three difficulties by

providing his integral outside support. He remedied the

second by his cross-line adjustment, which is not in issue

here and need not be considered, and he remedied the

third by his automatic straining device.
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The outside support and the straining device, while

separate and independent mechanisms, act conjointly in

producing the ultimate result desired. The first device

keeps the wheels in tr; e alignment by preventing all

tilting; the second automatically takes up all slack in the

saw by forcing the bearings of the band-wheel shafts

farther apart at the desired moment. Thus the wheels

will be kept in true alignment and the saw taut thereon

continuously and at all times. The great desideratum in

band-mills is thereby accomplished, and by means of

Smith's two devices. Nothing then remains but to build

the machine of the strongest materials and to run it at

the highest practicable speed, and those things, of

course, fall within the domain of the ordinary mechanic.

We now take up the claims in detail:

CLAIM I.

"
1. In a band-saw mill the combinition with the band-wheels and main

supporting frame or column of an integral standard carrying the front bearings

of the upper and lower band-wheel shafts, said standard being attached to the

front of said main frame or column between said band-wheels, substantially as

herein set forth."

This Court found that said claim was not anticipated

nor void for want of invention, but, in view of the

state of the art, limited it in construction to a combiaa-

tion in which the outside support was made u
in the form

of a single casting attached directly to the main frame or col-

umn!' Inasmuch as the appellant's mill, which was

charged to be an infringement, was not made " in the

form of a tingle casting,'
1 but in the form of two castings

bolted together, it was held to be no infringement. In

other words the appellees invention was held to con-
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feist solely in making the outside support in a single

cutting.

This necessarily assumes that the device in question

whs old but had theretofore been made in two pieces; for

the decision in a nutshell means that all Smith did was

to make in one piece a mechanical device which had

formerly been made in two pieces.

The Court reached this conclusion from three con-

siderations, viz:

1. From the language of the patent tUelf.

2. From the 'proceedings had in the Patent Office.

3. From the state of the art.

Briefly we note each of these positions.

AS TO THE LANGUAGE OF THE PATENT ITSELF.

We submit that there is nothing in the language of the

S.mth patent to justify the conclusion reached by the

Court as to Claim 1. In the opinion rendered it is said

:

" And his sole invention i« expressed in his application,

where its object is said to be, also to lessen the number

of parts usually considered necessary in this class of de-

vices.'

'

This statement of the patent does not support the con-

clusion reached. The quotation supra taken from the

patent is only a statement in part of the objects of the

invention, and should not be taken alone and detached

from the context as the sole object of the invention.

The specification says:

"The objects of my invention a-, first, to bo improve th« ****** fr»me

of band-s^w mills that the operat.ve parts may be readily apph-o in position

for me, and when once adjusted, they will be fl.mly and pe manently supported

in true alignment; second, to provide means to rapidly adjust the machine to

the duty required of it, and third, to provide , a for hanging or supporting
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the upper band-wheel and its bearings, whereby the saw will be automatically

strained to the proper tension and run true, regardless of the dnty or load put

upon it.''

The first of the above statements applies to the out-

side support: the se ond to the ss-line adjustment

(not in issiu ;
and the third to the straining devi

Temporarily we may dismiss the and third from

consideration. In the ve find a statement of the

object and pi rpose of the outside support, and it clearly

states the essence of the invention as embodied in said

outside support—its fundamental and controlling idea.

Let us pause here to repeat, tl-

bodied side support i of the

•' TO SO IMPROVE THE SUPPORTING FRAME OF BAND SAW MILLS

THAT PHE OPERATIVE PARTS MAY BE READILY APPLIED IN POSI-

TION FOR USE. AND WHEN ONCE ADJUSTED. THEY WILL BE FIRMLY

AND PERMANENTLY SUPPORTED IN TRUE ALIGNMENT
*

Here we find the essence of the invention, its funda-

mental principle, the law of its existence. And yet there

10 hint of a single casting, no inference that it could

be embodied only in a single c _. This Court ap-

to have taken no notice of this statement whatever.

Certainly, in ascertaining what the patentee considered

Ins invention, as manifested by the patent itself (which

is the subject we are now considering) we were entitled

to the benefit of this statement.

ttmn after making the broad statement

quoted as to th i
objects of the invention.

proceed^
• Its object is also to lessen the Dumber of parts hbtmII.v considered nec^sarr

in this class of devices to adapt the mill to be nsed for all kinds of materia'.

Tnig i8 tht on which the Court relies for lim-

iting the invention to a
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It will be observed that this sentence does not in

direct terms refer only to the outside support, but to the

machine as an entirety. The opinion of this Court

makes it refer solely to the outside support.

It will be observed further that it merely specifies an

additional object of the invention over and above what

had already been specified, just as the specification says

a little further on: ' The invention consists also in minor

details of construction, etc. (Lines 60 et seq., p. 1 of

Spec.) The main fundamental objects of the invention

had already been specified, and this sentence merely

specifies another and additional object Yet this Court

read it as specifying the sole and only object. We thus

see that in giving the meaning it did to the sentence in

question, the Court committed two errors. First. It

limited the sentence to the outside support alone, whereas it re-

ferred to the machine in its entirety; second, it construed the

sentence as specifying the sole and only object of the outside

support, whereas it was only a minor, additional and subsi-

diary one.

But further, the specification near its close, says:

"I have shown and described what I believe to be the simplest and best

means of embodying my invention ; but it is obvious that many mechanical

changes may be made without departing from its spirit and scope, and I would

Leuce have it understood that I consider ail such mechanical changes as mere

modifications of my invention
"

In view of the foregoing we submit that, when Smith

described his invention as being embodied in a single cast.

ing, he merely specified that form as the best one, and

did not intend to limit it to said form.

The law provides (R. S. 4888) that the patentee must

specify the best form in which he has contemplated em-

bodying his invention. It does not require him to specify
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more than one form. After he has shown and described

it in one form, he is then in law deemed to be entitled

to all the forms in which it may be embodied. Here the

patentee has described in his specification the form of a

single casting, and in his claim called it an integral one,

besides stating directly in his specification that it may be

embodied in other forms. Therefore, under the rules of

law long since well settled, his claim cannot be limited

to the one form of a single casting.

But further still, even if Smith did make his outside

support in the form of a single casting in order to lessen

the number of parts, the appellant's mill also in substance

and effect possesses the same advantage. When the two

parts of appellant's outside support are placed in position

and bolted together, the device possessesall the advantages

possessed by one made of a single casting. It is just as

good, just as strong, just as rigid. It accomplishes iden-

tically the same result in identically the same manner as

the single casting. The two are plain equivalents They

are both integral standards. The opinion of the Court so

holds. For it is there said that the appellant's outside

support " is none the less integral by reason of the fact

that it is made of two parts so securely bolted together

as to present the effect and produce the result of a single

casting." Therefore, we say that the appellant's stand-

ard does in substance and effect lessen the number of

parts, because, when the two parts are joined, mechan-

ically they form one single device. This result is produced

by bolting. In Smith's case it is produced by catting.

Suppose the appellant's column had been cast in a

single piece originally and then afterwards cut in two
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pieces and bolted together, could they escape infringe-

ment by such a subterfuge? And if not, can they escape

by casting instead of cutting, in two pieces and then

bolting together? Is it possible that the law will toler-

ate such a technical distinction—a distinction without a

difference?

Of course we are now discussing the proposition that

the patent itself on its face shows that the invention was

never intended by the patente to be limited to a single

casting. This Court held otherwise, and we submit now

that such holding was error.

So much for the patent itself as evidence. We now-

advance to the second proposition announced in the

opinion of the Court on this point.

AS TO THE PROCEEDINGS IN THE PATENT OFFICE.

It is argued in said opinion that the allowance of

Claim 1 by the Patent Office was based upon the theory

that the invention was limited to a single casting. We

submit that this, likewise, was error.

Claim 1, as originally framed by Smith in his applica-

tion, read as follows:

«1 In a bard-saw mill ihe combinnt'oD of a supporting 'ram* and -he

support for the front bear.ngs of the band-wheel .baft, said wpP**^
formed of a single piece and secured to said supporting frame substantially as

hereinbefore set forth."

Record, p. 441-2.

In answer to this application the Patent Office said:

-Claims 1 and 2 do not distinguish from patent No. 6 432 to L. Heage,

May 8, 1849, sawing machine-band s*w. * " ' Claims 1, 2 an- there-

fote rejected.

Record, p. 44G.
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Smith's attorney then filed an argument, in which he

said:

u A reconsideration of claims 1 and 2 is respectfully requested, as it is be-

lieved these claims as now presented clearly distinguish applicant's inven-

tion from the reference. Heage has no support for the upper and lower tront

bearings of his band-wheels, separate from the rear b. arines. His yoke or

bracket, which is secured to a table, is bifurcated above and below to furnish

all the bearings for both band-wheel shafts."

Record, p. 446-7.

In reply to this argument the Patent Office said:

'• Claim 1 is again rejected on the former reference, which shows a support

for the front bearing of the band-wheel shaft, formed of a single piece and

secured to the supporting frame or tible. and thit is all olaiaa one calls for.

There is nothing in the claim which refers to lower front bearings or to rear

bearings, and only one shaft is mentioned therein. * * As the case

now stands Claim 1 is rejected.

Record, p. 447-8.

Smith acquiesced in this ruling and erased the claim as

originally drawn and substituted therefore his present

Claim 1, which was thereupon allowed.

Record, p. 451-2.

We fail to see anything in these proceedings tending

to show that Claim 1 was allowed on the theory that it

was limited to a single casting. On the contrary we

deduce the very opposite of that conclusion, and believe

we can demonstrate it to a mathematical certainty.

For convenience of reference we herewith place in par-

allel columns the claim as originally asked for, and as

finally allowed

:
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Claim 1.

As Originally Applied For.

In a band-saw mill the combina"

tion of a supporting frame and the

support for the front bearings of the

band-wheel shaft, said support being

formed of a single pit- ce and secured

to waid supporting frame, substan-

tially as hereinbefore set forth.

Claim 1.

As Finally Allowed.

In a band-saw mill the combina-

tion with the band-wheels and main

supporting frame or column, of an

integral standard carrying the front

bearicgs of the upper and lower band-

wheel shafts, said standaid being at-

tached to the front of said main

frame or column between said band-

wheels, substantially as hereinbefore

set forth.

The distinction between these two claims is appar-

ent at a glance. The one in the first column simply calls

for a combination of the following elements.

1. A main (or supporting) frame.

2. An outside support for the front bearings of the

upper band-wheel shaft.

3. Said support being formed of a single piece.

4. And secured to the frame as described (that is to

say, between the upper and lower band-wheel shafts).

It will be observed that there is nothing in the claim

which refers to the front bearings of the bwer band wheel

shaft. The claim refers solely to the front bearing of the

upper shaft. All that the claim called for was an out-

side support for the front bearing of the upper band-wheel

shaft formed of a single piece secured to the mainframe.

Clearly such a claim was not allowable. Almost any

of the references in the record would be an answer to it.

Indeed the common old goose-neck would answer the

language of the claim.

For instance, glance at the prior patent of Allington

(Exhibit 19) issued September 19, 1885. There we find

a support for the front bearing of the upper band-whorl
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shaft, consisting of a U-shaped casting, made of a single

piece attached to the main frame.

Jt is merely a goose-neck attached to the main fiame.

Hence the claim as originally framed was rejected, the

Examiner saying in support of rejection:
; Claim 1 is

again rejected on the former reference, which shows a

support for the front bearing of the band-wheel shaft,

formed of a single piece and secured to the supporting

frame or table, and that is all Claim 1 calls for. There

is nothing in the claim which refers to lower front bear-

ings, or to rear bearings, and only one shaft is men-

tioned therein."

Evidently Smith had made a mistake in framing his

claim originally. He had claimed only the upper half of

his outside support. When his attention was called to

the error, he amended by inserting the present Claim 1

of hi6 patent.

Analyzing presen 1

: Claim 1 we find that it contains the

following elements:

1. Two band- wheels.

2. Main frame or column.

3. An integral standard or support for the front bear-

ings of both band-wheel shafts.

4. Said standard being attached to main frame be-

tween the band wheels.

Observe : no mention is made of the standard bein<

formed of a single piece. Its sole qualification as to form

is that it shall be integral, by which is meant it shall be

continuous between the front bearings of the two shafts

in order to secure the requisite rigidity. When we re-

a«ct that such integrality can be obtained as well by
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making the standard in two pieces and bolting together

as by making it in a single piece, it follows conclusively

that the claim is not limited to a standard made in a sin-

gle piece. Indeed this Court, in its written opinion, said

of the defendant's standard:

"
It is none the less Integral by reason of the fact th a it is maie o tw i parts

so securely bolred together as to present the effect and profuse the result of a

single casting
"

In tine, this Court adjudged that the defendant's stand-

ard is an integral standard, and that is what the language

of the claim calls for.

This conclusion is rendered unassailable, when we re-

member that Smith's patent contains this clause:

-
I have shown and described what I believe to be the simplest and best

means of embodying my invention; but it is obvious that many mechanical

changes may be made without departing from its spirit and scope, and I would

hence have it understood that I consider all such mechamcal changes as mere

modifications of my iuvention."

Indeed the Patent Office proceedings, so far from

showing that either Smith or the office limited his stand-

ard to one made of a single piece, shows directly the con

trary, for he erased the words "formed of a single piece
"

and broadened them into the terms "an integral stand-

ard," which this Court holds include one formed of two

pieces bolted together. Is it not plain that he thereby

intended that his standard should not be limited to one

formed of a single piece ? No other logical conclusion

can be deduced from the premises.

We submit that, if any argument at all is to be de-

duced from the file-wrapper, it is that the standard of

Claim 1 is not to be limited to one formed of a single

piece. Therefore the following statement in this Court s

opinion is error, viz:
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" By referring to the proceedings in the Patent Office, had upon the filing of

his application, it will be seen that the allowance of the first claim, after the

same had been twice rejected, was based npon this view of his invention, that

his outer support or standard was a single casting attached to the main column

with no intervening part and that thereby the number of parts was lessened."

We do not think this Court can afford to allow that

conclusion to stand of record, and we respectfully ask a

re-hearing in order that an opportunity may be given to

reconsider it. If upon such reconsideration the Court

is of the opinion that we are wrong, no harm can be

done, because it can be adhered to, but we submit with

all the earnestness and insistance we are capable of cora-

mand'ng. that we have made a sufficient prima facie show-

ing to entitle us at least to the opportunity of a recon-

sideration.

So far we hav-> disposed of two propositions announced

in the opinion, viz: That on the face of the Smith patent

his outside support is limited to one made in the form of

a single casting, and that the proceedings in the Patent

Office confirm that theory.

We now advance to the third position announced in

the opinion,, viz: that the state of the art limits Smith's

outside support to one made in the form of a single

casting.

-TATE OF THE ART AS AFFECTING THE CONSTRUCTION OF

CLAIM 1.

In the decision herein the Court relies on two prior

patents as showing the state of the art and by virtue of

which it was held that Smith's outside standard must be

limited to one " made in the form of a single casting."

Those t\v«» aiv the patents of Prescott and Meiners.

First, let us look at Smith's outside support. Its pri-
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mary object is to counteract the tilting tendency of the

wheels and keep them in true alignment. Hence, he

provided a continuous connection between the two wheels,

because the best way to prevent two oppositely disposed

devices from approaching each other is to fill up the in-

tervening space. This necessitated a continuous connec-

tion between the two points.

In the next place such connection must be stiff and

rigid. In order to get the maximum rigidity Smith

made his continuous connection between the wheels in a

single casting, calling it an integral standard. A suffi-

cient amount of rigidity might be obtained by making

the standard in two pieces and bolting together, but

making in one piece was the best form. Hence he de-

scribed that form in his specification, though he did not

limit his claim to that one form

But this was not all the problem. It was necessary to

attach that continuous integral standard to the main col-

umn in such manner as to afford easy means for putting

on and removing the saw. He attained that end by at-

taching it to the main column between the wheels.

It was also necessary that the front bearing of the

upper band-wheel shaft should be vertically adjustible

without interfering with the rigidity of the outside sup-

port, in order to accommodate the wheels to the expan-

sion and contraction of the saw. To obtain this Smith

made the upper arm of his outside support hollow, in

order to place therein mechanism connecting the bearing

with the straining gear and made the horizontal portion

of his support hollow in order to receive and hold the
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straining gear.

Such are the essential features of Smith's ouside sup-

port, viz: (1) It is a continuous connection between the

wheels; (2) It is made integral for the purpose of obtain-

ing a maximum of rigidity; (3) It is attached to the

main column at a point between the wheels, and at no

other point, so as to allow an easy placing and removal

of the saw; (4) It is made holiow so as to receive and

hold the straining gear.

Smith's outside support is one having all these qual-

ities.

Now turn to the two prior patents of Prescott and

Meiners, relied on by the Court for limiting Smith's

standard to one formed of a single piece.

Prescott' s patent shows a main frame or column

made of two parts. The lower one is stationary.

The upper one is hollow and telescopes over the

lower one. A jack-screw is used to slide the upper

one up and down. Outside supports are provided for

the band-wheel shafts consisting of U-shaped brackets,

known as goose-necks. The upper one is bolted to the

telescoping column and slides up and down with said col-

umn. Hence it is not rigid, but yielding. The lower goose-

neck is stationary. The two are not connected. Hence

they do not form a continuous connection between the

two wheels, and do not obviate tilting. Two funda-

mental features of Smith's standard are wanting, viz:

continuity and integrality.

In its opinion, this Court said, " In the Prescott patent

he (Smith) found the main column in connection with
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band-wheels, *tc * * * He has tnken the single

main column of Prescott, etc."

This is an error. He did not find in the Prescott patent

the main column of Claim 1. What he there found was a

two-part telescopic column operating on a principle diamet-

rically opposed to that of Smith's column. Prescott's

main column moves vertically, and that is its essential

and necessary feature. Smith's is stationary and immov-

able, and that is its necessary and essential feature. The

two are opposite in principle. Neither one could be sub-

stituted for the otber.

It is not claimed that Prescott shows a continuous in-

tegral outside support; but that element is said to be

found in the Meiners' patent We do not think so.

Meiners' patent does not in reality show any outside sup-

port at all. The band-wheels are mounted in the center

of the shafts, as in the old Newberry machine of 1808.

The so-called outside support is attached at three points

and does not admit of the easy removal of the saw. It

is not hollow, nor does it need to be hollow, because the

straining gear is on the outside, not in the inside. Every

expert in the case testified that it was impracticable.

This Court said in its opinion

:

u
If therefore the complainants first claim is to be re-

41 garded as covering broadly the combination with band-

14 wheels and a main supporting frame or column of an

44 integral outer standard attached to the main column

'< between the wheels, it will be seen that he found those

u elements in the prior patents, and that he has taken

44 the single main column of the Prescott patent and the

44
integral outer standard of the Meiners' patent and has
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u combined them in a machine, which may be conceded

11 to be neat, compact and strong. But this was not in-

" vention/

Even if this statement were correct, it would not neg-

ative invention, because it is not necessary to the validity

of a combination that its separate elements be new. It

may be the very highest order of invention to pick out

separate elements from separate machines and combine

them together into a new combination.

But the statement of fact is not correct. Smith did

not take " the single main column of the Prescott patent

and the integral outer column of the Meiners patent
n

and combine them together. The Prescott main col-

column is a two-part telescopic column and is not found or

hinted at in the Smith patent. The " integral outer stand-

ard of the Meiners patent" is not found in the Smith

patent.

Nor does the evidence show that Smith's mill is char-

acterized merely as being " neat, compact and strong/'

It is no neater, nor more compact, nor any stronger than

many of the prior mills. We never made any claims to

neatness, nor compactness, nor strength, and we are

utterly at a loss to understand from what source the

Court arrived at such an impression. It is not hinted at

in the testimony nor claimed in our brief.

Again, it is said in the opinion that, in ord°r to correct

the defect of former mills consequent upon the tilting

tendency of the wheels, " it was necessary that the outer

standard should be more firm and rigid," and that Smith

accomplished this "by increasing the strength of that

part."'
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This is another error. It was not a question of

strength The prior mills were just as strong as ours

and yet they failed to succeed where Smith's did succeed.

We never claimed that our mill was stronger than others.

All band-mills are made of the same material and one is

just as strong as the other. The Court has apparently

failed to grasp the fundamental idea of the outside sup-

port, which is that of a continuous connection between the

wheels, made rigid to counteract tilting, attached to the main

frame at a single point between the wheels to afford an easy

means of removing the saw and made hollow so as to receive

a straining gear, whosefunction is to compensate for slack of

the saw. There is a fundamental principle involved which

is not shown in any prior mill. There is no question

about strength, because one mill is as strong as another

if made of the same material. We do not understand

how the Court got side-tracked on this question of

strength, for that question has never been in the case

from beginning to end.

Another curious error in the Court's opinion is the

statement that " The increased speed of complainant's

mill is not due to the introduction of a new element into

his combination, or to a new combination of known ele-

ments. It is attributable solely to the superior strength

and firmness of the supporting column of the band-

wheels. It requires no reason to prove that, if the Pres-

cott mill and the Meiner mill are constructed with equal

strength and rigidity, they will run with the same speed

and accomplish the same result as complainant's mill."

This is all error, and there is noting in the record to

sustain it. The efficiency of our mill is attributable to
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the introduction of a new element, viz: the outside sub-

port. We do not claim for our mill
u superior

strength." It is no stronger than other mills. The

Prescott mill is just as strong as ours. It is made of the

same materials and by as good workmen, and yet it will

not and cannot "accomplish the same result as com-

plainant's mill." As to the Meiner's mill, that is out of

the question. All the strength in the world would not

make it do the work of complainant's mill.

Still another error in the Court's opinion consists in

the assumption that the sole function of Smith's outside

support is to permit the convenient removal and replace-

ment of the saw. But that is only one feature. We have

already shown that it has others, four in all, all of which

are fundamental and characteristic.

We submit that the evidence shows, without any at-

tempt even at contradiction, that the prior mills were all

defective and inefficient, because built on wrong me-

chanical principles; that many attempts had been made

to remedy the defect without success; that Smith suc-

ceeded; that such success was due, not to strength of

material or good workmanship (because the prior unsuc-

cessful mills were just as strong and quite as well built),

but to the introduction of radically new features and

combinations, and that after the introduction of Smith's

mill nearly all the modern manufacturers have copied it,

and no mill can now be sold which does not embody his

ideas.

And yet this Court limits his radical and fundamental

invention to mere form of construction^ saying that it con-

is solely in being made in the form of a single casting.
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We submit that such ruling is contrary to the admitted

facts in the case, as well as at war with the general

policy of the patent law and contrary to the adjudicated

cases. This latter position we shall now proceed to

elaborate.

In Murphy vs. Eastman (5 Fish 306) the invention was

described as "a brush-head provided with an angular

groove or furrow and having an India-rubber ring fitted

thereon as a protection to glass and other substances to

be washed or dusted." The defendants had used a

brush-head having a circular groove or furrow and India-

rubber ring used for the same purpose. This was held

to be an infringement, and Judge Shepley said:

u The patentee, in his specification and claim, has only

" described one geometrical form of groove or furrow, and

" three geometrical forms for the rubber ring—i. e., the

" parallelogram, rhombus and triangle. Perhaps a strict

" construction of the language would exclude the triangle

" from the list of forms of the rubber ring in the claim.

" The patentee does not, as is sometimes done, claim in

" terms the thing patented, however, its form and propor-

tions may be varied, but the law so interprets his

claim without the addition of these words. In con-

templation of law, after he has fully described his in-

11 vention and shown its principles, and claimed it in a

" form which perfectly embodies it, unless he disclaims

" other forms, he is deemed to claim every form in which

" his invention may be copied.

•• Undoubtedly, in some cases, the latter's patent in-

" elude only the particular form described and claimed,

11 not for the reason that the patentee has described and
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" claimed that form only, but because the invention con-

" sists in form only, and only in that form can be em-

" bodied, so that when the form is not copied the inven-

" tion is not used. Winans vs. Denmead, 15 How., 343.

" We must look, therefore, into the nature of the inven-

tion, and see whether its form and its substance are

" inseparable. If they arn inseparable, then the respond-

" ents, having changed the form, do not copy the suh-

" stance of the invention; but if they are separable, and

' the substance of the invention which the patent is de-

" signed to secure is to be found in the manufactures of

ki the respondents, ali hough copied and embodied in a

" form not described or differing from the form described

:
' and specifically claimed by the patentee, then they

" have mfringed.
" The invention, as described and claimed, is for a

11 brush-head, provided with an angular groove or furrow,

k * with an India-rubber band in that furrow. As the

" operative part of the rubber band can come in contact

" with the wood or glass to be dusted or brushed only at

" one time in the periphery of the band, it can make no

i
{ difference in the result whether the shape of the rub-

" ber is circular or angular; whether a cross-section of

" the rubber band would be a parallelogram, a rhombus,

a or_what a circle practically is—a many sided polygon;

" or whether the shape of the groove be semi-circular, or

polygonal or triangular. They would accomplish the

" same result in the same manner and by the same

" means. Cut away from the defendant's band a seg-

" meiit of the circle on both sides of the line in the per-

11 iphery of the band where it touches the glass to be
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44 brushed, and you have only removed a superfluous and

u inoperative part ; and the same principle, mutatis mu-

'• tantlis, applies to the band in the groove and the

" groove itself. One geometrical form as much as the

" other may embody the substance of this invention

" itself."

Does not this language apply with marvellous precision

to the facts of our case? Is it not true that Smith " has

only described one (geometrical) form" ? Is it not true

that '* Perhaps a strict construction of the language

would exclude " other forms? And finally, is it not true

that the invention does not lie in the particular form de-

scribed, because the specification expressly and in terms

denies such contention, and is it not true that the two-

part column of appellant accomplishes identically the

same result in identically the same way as Smith's single

column? On this point there can be no doubt, because

this Court so holds in its opinion.

In Wlnans vs. Denmead (15 How., 330), the invention

was claimed as a car-body made " in the form of a frus-

tum of a cone.
,, The defendants' car-bodies were octag-

onal-shaped. That is to say, the one was a truncated cone.

the other a 'truncated pyramid. One was cylindrical and

conical; the other octagonal and pyramidal. The Su-

preme Court held the two to be equivalents, and Mr.

Justice Curtis said, in delivering the opinion:

•• The substance of this ruling wis, that the claim was

M limited to the particular geometrical form mentioned

"in the specification; and, as the defendmts had not

11 made cars in that particular form, there could be no

" infringement, even if the cars made by the defendants
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<• attained the same result by employing, what was in

" fact the same mode of operation as that described by

" the patentee. We think this ruling was erroneous.

11 Under our law a patent cannot be granted for a mere

11 change of form. * * * Merely to change the form

"of a machine is the work of a constructor, not of an

11 inventor. Such a change cannot be deemed an inven-

u
tion. * * * To change the form of an existing

" machine, and by means of such change to introduce

" and employ other mechanical principles or natural

a powers, or, as it is termed, a new mode of operation,

" and thus attain a new and useful result, is the subject

" of a patent. Such is the basis on which the plaintiff's

" patent rests. Its substance is a new mode of opera-

" tion by means of which a new result is ob-

" tained. It is this new mode of operation which

" gives it the character of an indention and enti-

" ties the inventor to a patent; and this new mode of

" operation is, in view of the patent law, the thing en-

" titled to protection. The patentee may and should so

" frame his specification of claim as to cover this new

11 mode of operation which he has invented, and the only

" question in this case is whether he has done so, or

" whether he has restricted his claim to one geometrical

"form. * * *

11 Now, while it is undoubtedly true, that the patentee

u may so restrict his claim as to cover less than what he

" invented, or may limit it to one particular form of ma-

" chine, excluding all other forms, though they also em-

M body his invention, yet such an interpretation should
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" not be put upon his claim if it can fairly be construed

u otherwise, and this for two reasons:

" 1. Because the reasonable presumption is, that hav-

f ing a just right to cover and protect his whole inven-

" tion, he intended to do so.
# * *

11
2. Because specifications are to be construed liber-

44
ally in accordance with the design of the constitution

u and the natent laws of the United States to promote

u the progress of the useful arts and to allow inventors

41 to retain to their own use not anything which is matter

41
of common right, but what they themselves have cre-

"ated. * * *

" It is generaPy true, when a patentee describes a ma-

11 chine and then claims it as described, that he is under-

" stood to intend to claim, and does by law actually cover

" not only the precise forms that he has described, but

" all other forms which embody his invention, it being a

u familiar rule that to copy the principle or mode of

11 operation described is an infringement, although such

44 copy should be totally unlike the original in form or

14 proportions. * * * Patentees sometimes add to

" their claims an express declaration to the effect that

44 the claim extends to the thing patented, however its form

44
or proportions may be varied. But this is unnecessary.

" The law so interprets the claim without the addition of

44 these words. The exclusive right to the thing patented

14
is not secured, if the public are at liberty to make sub-

44
stantial copies of it varying its form cr proportions.

14 And therefore, the patentee having described his in-

" vention and shown its principles and claimed it in that

44 form which most perfectly embodies it, is, in contemplation
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" of law, deemed to claim everyform in which his invention

11 may be copied, unless he manifests an intention to dis-

" claim some of these forms."

Undoubtedly this reasoning applies to our case. When

we reflect that Smith, not only does not disclaim other

forms, but expressly says that other forms are included

in his invention, the argument is unassailable.

The same doctrine was announced in Grier vs. Castle

(17 Fed. Rep., 523), where the claim was for a spring at-

tached to the rear axle of a carriage " close to the

shoulder.'
7 The defendant had attached his spring to the

rear axle " at a point approximate to its centre," instead

of to its shoulder. Notwithstanding the language, Judge

McKinnon, on the authority of Winans vs. Denmead, held

this to be an infringement. He said:

" All that the patent law requires of an inventor of a

M machine is that he shall describe the manner of mak-

" ing, constructing, and using it in such fall, clear, con.

" cise, and exact terms as will enable any one skilled in

11 the art to which it appertains to make, use, and con-

" struct the same and shall explain the principle thereof

" and the best mode in which he has contemplated apply-

" ing that principle, so as to distinguish it from other in-

" ventions, etc. Under these provisions it has been held

" that a patentee is not generally limited to the literal

" import of his description of his invention, but that in

" construction he may make such modifications of it as

" do not involve a departure from its principle or a ma-

" terial change in its mode of operation. *

" The proofs in this case abundantly show that an attach-

" ment of the bottom springs to the rear axle at a point
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" approximate to its center instead of its shoulder is a

" mere matter of structural arrangement, which does not im-

u pinge upon the principal mode of operation or results ac-

" complished by the invention described in the patent, and

" hence such structural modification is within the con-

11 structive scope of the description."

Is not this language true of our case? Is it not beyond

all doubt that the two-part column of appellant " is a

mere matter of structural arrangement, which does not

impinge upon the principal mode of operation or results

accomplished by the invention described in the patent?''

This Court has so held by saying in its opinion that

the applicant's column " is none the less integral by

reason of the fact that it is made of two parts so securely

bolted together as to present the effect and produce the

result of a single casting."

And if that be true, does not the conclusion follow as

stated in Grier vs. Castle, " and hence that such struct-

ural modification is within the constructive scope of the

description ?"

We do not see any escape from the conclusion.

And so, likewise, Mr. Robinson, in his work on patents

(vol.11, §514), says:

u Again, every claim must set forth the invention it

" purports to describe in that form which, according to

" the judgment of the inventor, the most perfectly em-

•< bodies it. An inventor who seeks protection for his

" invention from the public is obliged to place it before

" the public in the form best fitted for practical use, and

" both in his description and his claim it is his duty to

" disclose his conception through that concrete art or
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it

Li

" instrument which most accurately expresses his idea.

" Having done this, all other forms are presumed to be

" embraced in the one claimed, unless they are dis-

claimed. Thus a claim for the making of an instru-

ment or the doing of an act describing the best mode

" of making the one or doing the other, covers all modes

" in which the former can be made or the latter can be

" done. Or where the invention consists in the new

" shape given to an object, such shape expressing an idea

" of means, all other shapes embodying the same idea are

" protected by the claim for that alone. In this manner

" the protection of the patent, though not granted di-

" rectly to the idea of means conceived by the inventor,

11
as fully embraces it as if it were distinctly and ex-

" pressly stated in the claim."

We come now to another list of cases, which apply

with even greater force to the facts in hand.

In Wheeler vs. Clipper Mower and Reaper Co (10

Blatch., 193; S. C. 6, Fish. 1), the invention consisted of

an improvement in mowers. An essential feature was a

certain hinged metal bar. Its function was twofold—to

oscillate the cutter and give strength to the frame. In

the defendant's machine those two results were effected

in a different form. Two separate devices were used-

one to oscillate the cutter and the other to strengthen

the frame. It was merely a case of dividing the patented

device into two parts, which two parts, when combined,

effected the same result as the patented device, and Judge

Woodruff so ruled, saying:

"A patent for a device cannot be avoided by dividing it into two parts,

which, when combined, produce the same result "in substantially the same

way." vG Fish., 24.)
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In our case it is conceded that the appellant has

merely divided our outside column into two parts and

then bolted the parts together. It is shown in the testi-

mony by appellant's own experts that such construction

is quite as effective and accomplishes the same result in

the same way as our column. This Court, in its opinion,

holds that the two are mechanical equivalents. From

such premises it follows conclusively that there is an

infringement of Claim 1,

In Strowbridge vs. Lindsay (6 Fed. Rep., 510) we find a

still stronger case. There the invention was a coffee-

mill, and the claim of the patent was for " a detachable

hopper and grinding-sheU, formed in a single piece, etc.

'

On final hearing the defendants had been enjoined (2

Fed. Rep., 692). After the injunction they changed the

form of their mills by casting the hopper and shell in

two pieces and then bolting together. This union was

effected in the following manner, to use the words of the

Court:

" The hopper is provided with two wire pins cast on

"
it, one on each side of the lower opening, and the

" lower end of the hopper has an annular shoulder

*' around it against which the grinding shell is placed.

" The grinding-shell has a lug on each side, correspond-

" ing in location with the pins of the hopper, with holes

11
for their reception. The hopper and the grinding-

" shell are securely and firmly united by inserting the

11 annular flange of the latter into the lower end of the

'• hopper, and the pins of the hopper into the holes in

11 the lugs of the grinding-shell, and then bending the

" pins sidewise.'*
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This is identically what the Yulcan Iron Works did
r

viz—severing of a device at the center, providing flanges

on the severed parts, and then uniting the parts by bolts

or pins through the flanges.

It was insisted by the defendants that such construc-

tion of their coffee-mill was no infringement, "in that it

does not have a detachable hopper and grinding-shell

formed in a single piece, but, on the contrary, that the

hopper and grinding-shell thereof are separate construe

-

tion«."

Tnis argument found no favor with Judge Acheson,

who disposed of it by saying:

"Why, since the injunction was granted, have Land-

u
ers, Frary & Clark made the above described change in

" their coffee-mill? It cannot be shown, and, indeed, it

"
is not pretended, that the change is an inprovement to

" the mill, or that thereby the cost of manufacture is

" lessened, or any other advantage is gained or useful

" purpose subserved. Manifestly the sole object is to

'« produce a mill, of which it can be affirmed that the

" hopper and grinding-shell are not cast integral, or

" formed in a single piece literally. But ' the letter

" killeth;' and if the justice of the case is not to be sac-

14 rificed, regard must be had to the spirit rather than

« the phraseology of Strobridge's first claim. Surely the

44 plaintiffs success was a barren victory, if by such an

" alteration as the one here adopted the injuaction of

44 this Court can be evaded. But the expedient must

•

fail of its purpose. The change is but colorable. Al-

<• though east in two pieces, yet when put together for

use the hopper and the grinding-shell are substanti-



60

" ally and for all practicable purposes ' formed in a

" single piece.'

" If authority is needed for the proposition that a

" patent cannot be defeated by dividing the patented

" device into two parts, which, when combined, produce

" the same result in substantially the same way, it will

" be found in Wlieeler vs. Clipper Mower and Reaper Co.,

" 6 Fisher, 2."

Observe: the patent claim called specifically for a

hopper and shell formed in a single piece. Our case is

infinitely stronger, because our Claim 1 calls merely for

an integral standard. The claim does not specify that it

must be cast in a single piece. Its sole qualification is

that it must be integral. Casting in a single piece is one

way to obtain that qualification; but it may likewise be

obtained by casting in two pieces and then bolting to-

gether, because this Court has so held in its opinion.

That opinion says that the appellant's standard u
is

none the less integral by reason of the fact that it is

made of two parts so securely bolted together as to pre-

sent the effect and produce the result of a single casting."

A case could not be more directly in point as an au-

thority, both in regard to the law and the facts than this

Strobridge vs. Lindsaij.

The same point was also ruled in Roots vs. Hijndman

(6 Fish., 440). There the device was a rotary blower-

case made in a single piece. The defendant had made his

case in two pieces, cast flanges on them and put bolts

through the flanges to hold the parts together as an in-

tegral case.

Judge Emmons said of such construction

:
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"A machine in all respects like the complainants, with the exception of a

useless division of the shortened arcs by casting them in two pieces, would be an

infringement without any doubt whatever."

The case was appealed to the Supreme Court and there

affirmed. Mr. Justice Swayne in delivering the opinion

of the Court was most emphatic in his condemnation of

the infringer and used the following vigorous language:

" The appellees (patentees) * * * confine their

" claims to improvements in the shell or case of blowers.

« * * * They say the objects of their invention were

" to avoid the necessity of boring out the interior con-

" cave surfaces of the case, and of facing off or planing

" the head-plates, and to render it practicable to cast the

u
outside casing in one piece. * * * The appellant's

a
(infringer's) case is cast in two parts. Why

" is this ? And what are his object and purpose ? We
" can imagine none but to gather where another had

u sown, and escape by simulation and subterfuge the con-

" sequences which the Act of Congress has prescribed

" for the unlawful appropriation of such property. * * *

" The proofs leave no doubt in our minds that the appel-

u lant is grilty of the infringement of this claim."

The latest case we can find is that of Westinghouse vs.

New York Air-brake Co. (59 Fed. Rep., 581), decided in

November, 1893, by the Circuit Court for the Southern

District of New York. There the same question was de-

cided. Without going into details, it will suffice to quote

a few sentences from page 596:

" The question is whether this combination of devices

" is the same as the device of the complainants. It seems

" to me that it is. The component parts of the combi-

" nation operate together to perform the same function
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" and to produce the same result. It is merely dividing

<• complainant's piston into two parts, so arranged that the

" action of one necessarily causes the action of the other

" in the same way as though they were one
"

The learned Judge then goes on to quote authorities

as follows:

" A patent for a device cannot be avoided by dividing

«
it into parts, which, when combined, produce the same result

"in substantially the same way. * * * With reference

" to the ohject in view—the raising and the lowering of

« the fingers, which is the usual purpose contemplated—

" the effect is identical. The means * are sub-

" stantially the same, and they operate m

" substance, in the same manner. To hold otherwise

" would be to give to immaterial variations capacity prac-

"
tically to destroy the value of any patent whatever.

" Judge Woodruff, in Wheeler vs. Reaper Co., 10 Blatchf.,

" 181. In the case of Strobridge vs. Lindsay, 6 Fed., 510,

" a case somewhat similar to the one at bar was presented.

" The complainant was the owner of a patent for a coffee

"
mill. The claim in suit was for ' a detachable hopper

" and grinding shell, formed in a single piece,' etc. The

" defendants, having been enjoined, made a new mill in

" which the hopper and grinding shell were cast separ-

< :

ately. Judge Acheson held that this did not avoid in-

" fringement, and said:

" The change is but colorable. Although cast in two

"
pieces, yet, when put together for use, the hopper and

" grinding shell are substantially, and for all practical

" purposes, ' formed in a single piece.'

" The same view was held by the Supreme Court of the
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United States in Robertson vs. Blake, 94 U. S., 728.
rr

That the ruling of this Court is directly at war with

the above cited cases admits not of a doubt. Some oi

those cases were not cited by us either at the oral argu-

ment or in our briefs, and one of them was decided sinc<

the argument herein. We submit, in this connection,

that a re-hearing should be granted, because:

1. Authorities directly at variance with the decision herd)

are now cited, which were not before the Court when the cai

was argued.

2. One authority directly at variance with the decision

herein is now cited, which was rendered since the argument of

the case.

3. The decision rendered herein is directly at variance

ivith the decision of the Supreme Court in Hyndman vs.

Roots.

So far our argument has been directed solely to Claim

1, which is the most important, We now briefly notice

the remaining claims:

CLAIM 2.

« The combination, substantially as specified, of the hollow supporting col-

umn C and the hollow casting D Dl D2, centrally secured to said column to

furnish rigid supports for the front bearings of the upper and lower band-wheel

shafts."

This is a combination of the following elements:

1. Hollow main column C.

2. Hollow casting D D 1 D 2
,
consisting of the horizon-

tal stem D, and two vertical arms D1 and D2
.

3 A central attachment to the main column.

The object of the whole is " to furnish rigid supports

for the front bearings of the upper and lower band-
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wheel shafts."

Observe: the word integral is not mentioned in the

claim.

In its o\ inion this Court disposed of this claim by

saying:

" The second claim adds to the combination enumer-

" ated in the first the hollow supporting column in the

" outer standard, and the hollow castings attached to

" the main column opposite the same, to furnish sup-

" ports for the bearings of the upper and lower band-

" wheel shafts. This claim combines with the first

" claim the element of hollow main standards and hol-

'* low outer standards, whereas by the first claim the

" standards may be either hollow or solid. The hollow

" standards are found both in the Parish patent and the

" Prescott patent, and in both are used for the same

" purpose, as in the complainant's patent. There is,

" therefore, no invention in the combination of that

" element with those that compose the first claim. The

" complainant can only claim the hollow standards in

" combination with the use of an outer standard made of

" a single casting and attached directly to the main col-

" umn, and it follows that if the defendant has not in-

" fringed the first claim, it has, likewise, not infringed

" the second."

In other words, the Court construed this claim to in-

clude the elements of Claim 1, with the additional feature

of hollowness in the standards, holding that the only

thing in Claim 2, which is not in Claim 1, is

said feature of hollowness. This ruling makes the

outer standard of Claim 2 to consist of one made in the
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form of a single casting."

Such ruling is erroneous. Claim 2 nowhere mentions

or calls for an integral standard, nor for one made in a

single piece. It calls merely for the hollow casting, J) Dl D2

,

which term includes not only the particular form shown

in the drawings, but all equivalents thereof. Inasmuch

as the defendant's expert, Bell, testified (Record 363,

ans. 417), and this Court holds that the appellant's two-

part standard bolted together is a mechanical equivalent

of ours, we are unable to perceive why there is not an

infringement of this Claim 2.

In Murphy vs. Eastman (5 Fish., 306) it was said:

"The patentee does not claim in terms the thing

" patented, however its form and proportions may be

f
l varied. But the law so interprets his claim without

" the addition of those words. In contemplation of law,

" after he has fully described his invention and shown

" its principle and claimed it in a form which perfectly

" embodies it, unless he disclaims other forms, he is

" deemed to claim every form in which his invention may be

" copied."

Compare that ruling with the case at bar. There the

patentee had described his invention in an angular form;

he had not disclaimed other forms, and he claimed it in

the angular form. A device in a circular form was held

to be an infringement.

Here Smith has, in his specification, described his

standard in the form of a single casting: he has not dis-

claimed other fonns, but on the contrary expressly says

in his specification that the single casting is the simplest

form, and the invention may be embodied in other
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forms. (See lines 35-43, p. 3, of Specification.) He

then, by Claim 2, claims the invention as "the hollow

casting, D D 1 D\" The defendant's expert swears that

the form used by defendant is a mechanical equiva-

lent thereof, and this Court holds in accordance with

that testimony With such premises, can there be any

escape from the conclusion of infringement?

The same line of reasoning was applied by the Court

to claims 3 and 4. They were limited to combinations

in which the outside support was cast in a single piece,

in regard to Claim 3 that might possibly be true, be-

cause the claim calls for outer standards "cast in one

piece." This is the only claim in which those words are

used, and it serves to differentiate it from claims 1 and

2. In other words, Claim 3 may possibly be limited to

a combination in which the outer standards are cast in

one piece, because that language is employed in the claim.

But claims 1 and 2 cannot be so construed. Different

language is there used, and that betokens a different

meaning. Claim 1 says " integral standard.' Claim 2

says
" the hollow casting, D D' D\" while Claim 3 says

" vertical arms, D 1 D2
, cast in one piece." Is it not ap-

parent that these different expressions were intended to

express different meanings? Clearly they were. And

yet this Court says they all mean the same thing, to wit

—cast in one piece.

It will not be necessary to consider Claim 4, as the

same reason applies thereto. We think we have already

said enough to show that we are entitled to a re-bearing

in the matter of the outside support.
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THE STRAINING DEVICE.

We are entitled to a re-hearing on this point for two

reasons, viz:

First—Because in the mill which appellant made and

sold to Falk, the identical straining device of the patent

was used without any variation whatever.

Second—Because the construction given to the claims

by the Court, under which the Koefoed straining device

was held to be no infringement, is erroneous.

The first of these propositions we have already con-

sidered.

The second we shall now proceed to consider.

The conclnsion of the Court is based on the following

sentence in the opinion:

" If the complainant's device were a pioneer invention r

" or if it introduced for the first time the use of a rock-shaft on

" knife-edge bearings, or any other essential element of the

" combination, it would be entitled to a broader con-

*' struction, but, narrowed as it is by the known and

" patented devices antecedent to it, the Court is com-

" pelled to more strictly construe its claims."

It follows from this, that, if we can show that com-

plainant's devivce did introduce 'or the first time the use

of a rock-shaft on knife-edge bearings, then the Court

was led into an error of fact, and we are entitled to a

re-hearing.

We can do that to a mathematical certainty; for the record

shows b'l/ond any peradventure of a doubt that Smith was

ABSOLUTELY THE FIRST TO INTRODUCE INTO THE ART A ROCK-

BHAFT MOUNTED ON CN1FE-EDGE BEARINGS.
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This has always been conceded by defendant's counsel,

and there is only one way in which we can account for

such a singular error of fact on the part of the Court.

That is by reason of the false date on the blue-print of

the second Prescott patent. That patent does show the

use of knife-edge bearings attached to straining levers,

and were it prior in time to Smith's invention, might

have the effect indicated in the opinion of the Court.

But we have already shown that the blue-print in the

record is falsely dated ; that the second Prescott patent

is dated in 1889, not in 1887, and is subsequent, not prior

to Smith's invention. Therefore, it cannot limit the

scope of Smith's claims, and must be discarded from con-

sideration.

In its opinion this Court said: "The use of knife-edge

bearings, however, is found in the straining device of the

Prescott patent." By this sentence the Court evidently

referred to the second Prescott patent, as shown in the

falsely dated blue-print, because there the levers of the

straining device turn on knife-edge bearings, while in the

earlier Prescott patent (that of 1887) said levers turn on

common round bearings. The only knife-edge shown in

the earlier Prescott patent is the pointed end of the rod

which carries the front bearing of the upper band-wheel

shaft. Clearly that knife-edge has no relevancy to the

question here at issue, because we are now discussing the

question of a rock-shaft mounted on knife-edge bearings,

not the question of a solitary knife-edge in another part

of the machine and for another purpose, which has no

more relevancy here than the knife-edges of an ordinary

pair of weighing scales.
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There is not in the Prescott earlier patent, nor in any

patent prior to Smith's invention, a rock-shaft mounted on

knife-edge leavings. Smith was, without any question

whatever, the first in the art to use such device. We are

thus emphatic on the point because we know what we are

talking about The Court has been led into the error of

fact by reason of the false blue-print.

The appellant's expert Bell testified positively and un-

equivocally that no patent prior to Smith's invention

showed a rock-shaft mounted on kuife-edge bearings.

(Ans. to ques. 142). This has always been conceded by

appellant's counsel. Its truth is shown by an inspection

of the prior patents themselves.

Having thus demonstrated to an absolute certainty that

Smith was the first in the art to use a rock-shaft mounted

on knife-edge hearings, clearly we are entitled to a re-hear-

ing, because this Court says in its opinion:

" If the complainant's device introduced for the first time

the use of a rock-shaft on knife-edge hearings it would he

entitled to a hroader construction.
11

Now that is precisely what the complainant's device

did do, as conceded by appellant's counsel, shown by the

testimony of its experts, and apparent from the most

casual inspection of the prior patents in the record.

We repeat, the only way by which the Court could

have been led so far astray on this question of fact (be-

cause it is not a question of law, but merely one of fact)

was in considering the second Prescott patent as being

dated in L887, prior to the date of Smith's invention.

That error of fact arose from the false date put by appel-

ant ,,n the blue-print of the second Prescott patent,
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whereby this Court was led into the error of assuming

that the second Prescott patent was prior in time to

Smith's invention, whereas it was subsequent.

Such matters have always been recognized as proper

grounds for re-hearings, and we submit that our petition

should be gi anted.

Respectfully submitted,

JOHN H. MILLER,

MORRIS M. ESTEE,

Counsel for Petitioners.
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This is to certify that we the undersigned, John H.

Miller and Morris M. Estee, are counsel for the appellees,

petitioners in the above entitled case; and in our judg-

ment, as such counsel, the foregoing petition presents a

proper case for a re-hearing and ought to be granted.

JOHN H. MILLER.

MORRIS M. ESTEE.









1
" i \ '

ill I? I

'

1 Hi!


